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CASES 
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1813, 53 Geo. 3. 

The WARDEN and MINOR CANONS of St. 

PAUL’S I. KETTLE. 

KETTLE i».Tlie WARDEN and MINOR CANONS 
of St. PAUL’S. 

T he Bill in the first of these Causes, filed by the Decree for 
Warden and Minor Canons of St, PauVs and their Tithes in Lorh> 
Lessees, stated their Title as Parson and Proprietors of at 2^. gd. in 

the Church of St. Gregory^ under Letters Patent, 24 Poundjin- 

Hen. 6th, to all Tithes, 8cc. within that Parish; and the Statute 

» • 6 c 

Decree made on the 23d oi' Fehruary, 1 545, in pursuance ’ 

^ ' 12: the Occu- 

piers not proving any certain customary Payment in lieu of Tithes ; 
which Payment will exempt an individual House, if usually made a 
sufficient Time to acquire the Character of customary ; though within 
Time of Memory, and not general through the Place or Parish. 

Mere Non-payment of the Tithes under the Statute is not an Answer ; 
as it would not be to the Claim of Tithe at Common Law. 

An Issue refused under the Circumstances: 1st, Mis-pleading ; the 
Defendants not stating customary Payments by their Answer ; but adopt- 
ing Payments, disclosed by the Answer to their cross Bill, 

instead of moving for Leave to file a supplemental Answer : 2dly, the 
Improbability of establishing those Payments after two unsuccessful 
Trials at Bar in another Cause. 

VoL. II. B 


of 
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and Minor 
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Paul’s 

V. 

Kettle. 


CASES IN CHANCERY. 

of the Act of Parliament for Tithes in London (a) ; by 
which it was directed^ that the Inhabitants of London 
should pay Tithes at the Rate of 2s. 9d. in the Pound. 

The Bill also stated the Act of Parliament (b) for 
rebuilding the City of uniting the Parishes of St, 

Mary Magdalen, Old Fish Street, and St. Gregory, and 
the Act (c), fixing among others the Tithes of those Two 
Parishes at ,£120; both those Acts saving expressly the 
Right of the Plaintiffs, Parson and Proprietors of the 
Church of St. Gregory, to receive all Tithes, &c. within 
that Parish, as before ; and the Bill prayed an Account of 
Tithes due from the Defendants, Occupiers of Houses 
within the Parish. 


The Defendants by their Answer, stating their Belief, 
that at the Tirpe of the Decree of 154*5 less Sums than 
2s. dd. in the Pound had been accustomed to be paid for 
Tithes in respect of the Houses, occupied by the Defend* 
ants, or the Scites thereof, insisted, that they ought to pay 
only such Suihs as had been so accustomed to be paid at 
the Time of the Decree ; and as Evidence of such 
accustomed Payments/' they alledged, that no Tithes or 
yearly Payments in the Nature of Tithes have ever since 
the said Decree been paid at or after the Rate of 2s. Qd. iu 
the Pound Rent ; and, as farther Evidence, that it does ap* 
pear from Documents in the Possession of the Plaintiffs, 
that from the Year 1595 to the Year 1763 (with such In- 
terruption only in 1661 as after mentioned,) Leases of the 


(a) Stat. 37 Hen. 8. 

12 . 

(5) Stat. 22 2. c.li. 

(c) 22 and 23 Ch. 2 , c. 15. 
This Statute is more confined 
than the 37 Hen. 8. c. 12. 
The Statute of Hturtf ex* 


c. tends both to lay Impropria- 
tors and spiritual Persons, 
while the Stat. of Charles ap* 
plies to preaching , Ministers 
only. Ward v. HUder^ Gwill. 
53p. 


Tithes 
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Tithes of the said Parish were from Time to Time let to 1813. 

certain Inhabitants in Trust for the Parish at largei at W^dbh 

annual Rents ; which varied but little before 1630; and Minob 
have since that Period been invariable; and upon Fines, Canons of St*. 
calculated, except in three Instances, after the Rate of £50 Paul’s 

upon every Renewal, where fourteen Years of tbi^ former 
Lease were unexpired ; whereas, if the said Tithes had Kettlb. 
been payable at the Rate of 2s. 9d. in the Pound, the Fines 
and Rents upon such Renewals w^ould continually have 
increased; and would even in 1661 have amounted to 
nearly ten Times the Value so paid by the Parish to the 
Warden and Minor Canons as Fine and Rent; and, as 
farther Evidence, that it did appear from Ihe Records of 
the Court of Exchequer, that in 1661 the Warden and 
Minor Canons granted a Lease of the Tithes of the said 
Parish to Thomas Morris and Ann his Wife for twenty- 
one Years; that Morris and his Wife in 1661 filed their 
Bill in the Court of Exchequer agsanst Turner and other 
Inhabitants of St. Gregory^ claiming Payment of Tithes 
after the Rate of 2s. 9d. in the Pound, or according to the 
ancient accustomed Payments, if such there wef^; and that 
the Defendants in that Suit by their Answers iilMisted, as 
these Defendants now insist, that there existed^ at the 
Time of the Decree in Hen. 8, a certain accustomed Pay- 
ment for the Premises respectively occupied by them less 
than after the Rate of 2s. Qd. in the Pound. 

The Answer farther stated, that upon the Hearing of 
that Cause Issues were directed, to try the Fact of such 
accustomed Payments ; upon the Trial of which Issues it 
was ordered, with Consent, that a Juror should be with- 
drawn and the Difference referred to the then Attorney-- 
General ; that no Traces are to be found of the Award, 
made by the Attorney^General : hvX it does appear by 
Documents in the Possession of the Plaintiffs, that the 
Claim to Tithes after the Rate of 2s, 9d, in the Pound was 

B 2 abandoned : 
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abandoned ; that the Lt;ase, granted to Morris and Wile, 
was surrendered ; and in the Year 1666 a Lease for eigh- 
teen Years was granted by the Warden and Minor Canons 
to certain Inliabitanls in Trust for the PaVish at the sajne 
Rent, whirli had been before, and ever after continued to 
be, the Rent paid by the Parish for the Tithes. 

As farther Evidence of the said accustomed Payments 
tlie Defendants alledged, that during the Usurpation of 
Cromwell no Tithes were jiaid in London ; and it does 
appear from an Entry in an anchml Book belonging to 
the said Parish of Sf. Gregory that at a Vestry, h<‘ld for 
such Parish in 1 6G ! for tlie Purpose of nmewing the Col- 
lection of Tithes, certain Persons were appointed by the 
said Parish to examine the new Tithe Book with the 
old Book; thereby demonstrating, that the said Tithes 
were then paid, not after any equal Rate of Payment, 
according to the Rent, but after some ancient lhH>k or 
Roll ; and, as farther Kvidem e, tliat the last of the Lejases, 
usually executed by the Warden and Minor Canons, was 
suffered by the Parishiom rs to expire in 1760 ; refusing to 
renew ; considering it disadvantageous to them by reason 
of the I-osses sustained in collecting. 

The Answer then insisted, that the Intent of the Act of 
the 2(2d and 23d Chas. 2. was to substitute in the Parishes, 
which had suflered by the l"ire, certain annual Sums for 
the Maintenance of the Ministers in lieu of Tithe s, pay- 
abh^ under the Decree of 1545, by reason that the said 
Tithes had become uncertain in Collection from the Fire 
having taken away many Houses, and alti-red the Foinida- 
t ions of others; tliat an annual Payment of o £' 120 was 
thereby directed to be made in lieu of Tithes to the 
Minister of the Parish of St, Gregory and St. Mary 
Magda/erty wliich were united by the said Act, and to be 
^>aid proportionably by the said united Parishes ; and that 

the 
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the last Clause in the said Act, providing, that the Warden 
and Minor Canons notwithstanding that Act should con- 
tinue to enjoy ah as they formerly had or lawfully 

might have done, was totally inconsistent with the general 
Spirit and Intent of tliat Act: subjecting the Parish of 
St, Grei^ory to an unequal and double Payment by charg- 
ing upon the: said Parish in common with the others, men- 
tioned in the Act, a new and certain annual Maintenance 
to the Minister in lieu of Tithes, continuing in that parti- 


1813. 

The Warden 
and Minor 
Canons of St. 
Paul’s 

V. 

Kettle. 


cular Parish tlie Tithes also. 


The Answer fiirther stated, tliat from Transcripts in the 
Registry of the Diocese of Jjoudon the first Assessinent un- 
der the Act of 22d and 23d C/uis. 2. was niade in 1 672 and 
the second in 1(181 ; which second Assessment had ever 
since continued the Assessment, by which the Ministers 
Maint('iKUKt* is ap|)ortioncd audcollectcd in the said united 
Paiislics. amount, cliarged upon St. Gregory by 

llic Assessments for its Proportion of the Minister’s Main- 
tenance, was .:^.00 : l6.v : Bd. which Sum was by the Assess- 
ments divided among the tlien Occupiers in the Nature of 
an equal Pound [{ate upon the Ilent or Value of the Pro- 
perty respectively occupied by them ; and the Sums, 
assessed iu respect of dilferent Prope?rty in the Assessment 
of 1681, have with very few Exceptions ever since been 
continued iheieou. The accustomed Payments (if any) 
due to the Warden and Minor Canons in the Nature of 
Tithes, amounted to sonielhing about the same Sum as the 
Proportion of the Minister’s Maintenance ; and tlic Ne 
cessity of making an equal Pound Hate for the Minister’s 
Maintenance introduced into the Parish tiie Notion of an 
equal Pound Rate for the Minor Canons’ Tithes : each 
Defendant alledging, that up to 1 792 (from which Period 
the Bili claimed the I’ithes) he paid in respect of the 
** Premises occupied by him in the said Parish the annual 
Sum of,’’&c. for the Minister’s Muinleuaiice, and also 
Ji 8 the 
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the like annual Sum of” &c. for the Minor Canons' 
Tithes.” 

The Answer farther alledged, that the Plaintiffs were 
possessed of a certain Book, entitled a Register of the 
Lands and Tenements belonging to the Minor Canons :” 
in which is the following Entry — The annual Rate or 
Sum of Money yearly of 120 in lieu of "^I’ithes tor the 
Incumbent of the united Parishes of Si. Marij Magda^^ 
few, Old Fish-street and St» Gregoiy^ assessed by us, 
whose Names are subscribed, by virtue of a Decree of 
the Lord Chancellor j bearing Date the 25tli Day of 
** February^ 1*672 ; which said Rate is levied upon the 
Parish of St. Gregory by an equal and proportionable 
Rate with the aforesaid Parish, over and al)ove the full 
Tithes due and payable to the W arden and Minor Canons 
of St. Fauts, according to the said Decree.” 

This Entry is folio w'ed by the Names of Persons, who 
uppear to have been the Inhabitants of the said Parish of 
St. Gregory about the Year 1762; and opposite to each 
Name arc set two Columns of Sums: the first Column 
being sometimes entitled last Rate/’ and sometimes 
** new Rate and the other Column being sometimes 
entitled first Rate,” and somelinn .s ancient Rate and 
at the Foot, and within the Lines, which foi in the first Co- 
lumn, is the following Memorandum; Note, that all 
within this Apartment is as it was last rated for the Petty 
Canons’ Tithes, from March tlie 25lh, 1676, to March, 
1677.” The ^Mirst Rate” is a Copy of the Assessment 
of 167 2, but the last Rate” is not a Copy of the Assess- 
ment of 1681. 

TLhe Answer farther alledged, that upon a Comparison 
of the Transcript Roll of 1672 with the Transcript Roll 
of the Rate of 1681, it would appear, that a very great 
Proportion of tlie Sums is precisely the same in both Rates ; 

and 
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and they differ only in such Manner as might be expected 
from the Change of Condition and Improvement, which in 
nine Years would happen in the Property assessed ; but, 
upon comparing the Columns or Names in the said Regis- 
ter Book, entitled last^and new Rate,” with the Assess- 
ments of 1672 and 1681, it will appear, not only that the 
Sums therein are not the same as those in either of the said 
two Assessments, but that they bear no Relation or Pro- 
portion thereto ; being sometimes treble, sometimes double, 
and sometimes less than, the Sums in the Rates of 1672 
and 1681 ; from whence it appears, that the last and new 

Rate’’ was not one of the Rates made for the Minister’s 
Assessment, as supposed by the Writer of it ; and that it 
w'as not an equal Pound Rate; by reason that it bears no 
Relation or Proportion to the two other Rates, which were 
clearly Pound Rates ; but that, from the Memorandum at 
the Foot, it manifestly was the Rate, by which the Minor 
Canons’ Tithes were last collected, from March, 1676, to 
March, 1677 ; and that, not being a Pound Rate propor- 
tioned to the then Value of the Premises occupied, it 
must have been an ancient Rate.” 

The Answer then insisting, that such Rate does contain 
the ancient accustomed Payment within the Parish for or 
in the Nature of Tithes, and that the Defendants ought to 
pay for Tithes (if any Thing) only such ancient Sums as in 
the said Rate are charged upon the Premises now respec 
tively occupied by them, or upon the Scites thereof, or the 
Buildings then thereon erected and built, concluded by 
stating, that the Defendants have no Means of ascertaining, 
what particular Sums are charged in the said Rate on the 
Premises now occupied by the Defendants; but the Plain- 
tiffs, in an Answer to a cross Bill, filed against them by jR<?- 
bert Morris (a), did state, that they bad used great Dili- 
gence ill tracing out, and had thereby learnt and could dis- 

(a) g Ves. 155—31(5. 

B 4 
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tinguiih, 
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tinguish, except in a very few Instances, as they believed, 
the particular Premises, mentioned or referred to in the 
said two Assessments in the said Register Book, which 
were then occupied by Morris and others, Plaintiffs in 
such cross Suit, as well as by the other Inhabitants of the 
Parish respectively. 

The Defendants, by their cross Bill, stating the several 
Matters alledged in t}ieir Answer to the original Cause, 
prayed a Discovery. 

The Warden and Minor Canons in their Answer to the 
cross Bill stated, that in the 4th and 5lh of Philip and 
Marpf a Lease of the Tithes, or Payments in lieu of 
Tithes of St, Gregory^ was granted to IViHiam lieswicke 
for 2 1 Years, at the yearly Rent of cf^'25 : that in December, 
\595, a Lease was granted in consideration of sonic Fine, 
(the Amount of which is not stated in the Lease), in Trust 
for the Parishioners, for 21 Years, at the annual Rent of 
£'67 for the first three Years, and : Ss. for the Re- 
mainder of the 1 erm ; which Lease was renewed, and 
Leases of the Tithes from Time to Time, excejit during 
the Rebellion, until the Lease, which expired in 1703, as 
after stated, were granted, and renewed by the Minor Ca- 
nons for the Time being, to certain of the Inhabitants of 
the said Parish, in Trust for the others, on Payment of 
Fines ; but which Leases were not granted at invariable 
yearly Rents ; and the Fines, paid on the Renewal of such 
Leases, varied only in Proportion as more or less of the 
said Terms of 21 Years happened to be expired; slating, 
as Instances, a Fine of £200 paid on a Lease, in 1630, for 
21 Years, on Surrender of a former Lease, of w hich eleven 
Years were unexpired ; on another I.ease, granted in 1700, 
for the like Term on the Surrender of a former Lease, of 
which 16 Y^ears were unexpired, a Fine of o£'l00 ; and on 
a Lease granted in 1707, of which seven Years were unex- 
pired. 
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pired, a Fine of £ 50. The Answer admitted^ that the 
Sums assessed in respect of the different Premises in the 
Assessment of J6S1, may have been, with very few Ex- 
ceptions, ever since continued upon the same Premises, or 
upon the Scites thereof, or the Buildings from Time to 
Time thereon erected ; denying that the accustomed Pay- 
ments amounted to sometliing about the Minister’s Main- 
tenance ; stating, that when a Survey was made of all the 
Ecclesiastical Benefices, under the Statute 2.5 Hen. 8. c. 3. 
the Tithes of St. Gregory were estimated at o£*l9 : 7s : ^d . ; 
that in 1638 they were estimated at e£l4-0, and in 1676 at 
^100; and denying, that the last and new Rate was an 
ancient Rate ; or contained the ancient accustomed Pay- 
ments within the Parish for or in the N ature of Tithes. 

Mr. Le<fch, and Mr. Roupell, for the Defendants in the 
first Cause. 

The proper Forum for the Decision of this Question is a 
Jury; and that was your Lordship’s Opinion in The Warden 
and Minor Canons of St. Pants v. Morris (a). I'he De- 
fendants, having no other Means of proving the Exceptions, 
on which they rely, than by reference to the Rate in the 
Possession of the Plaintiffs, for that Purpose filed the cross 
Bill ; the Answer to which has disclosed, what are the par- 
ticular Payments substituted for those established by the 
Statute and Decree. The different Leases, granted by the 
Warden and Minor Canons for the Time being, are utterly 
inconsistent w ith their present Claim, as being irreconcila- 
ble with an increasing Value ; standing on the Basis of a 
permanent Value, never fluctuating even by the most op- 
posite Events; neither rising with the increasing Value of 
Property, nor falling with the diminished Value of Cur- 
renc}. From 1630 to 1742 the same Rent is invariably 

(a) 9 Yes. 155. 


1813. 

The Warded 
and Minor 
Canons of St. 
Paul’s 

V. 

Kettle. 


reserved ; 
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reserved ; and from 1595 to 1 630, the Difference is merely 
two or three Pounds ; probably resulting from the Ease or 
Difficulty of collecting the customary j^ayments. The 
Fines will not afford any Conclusion inore favourable to 
the Plaintiffs; being from 1707 to 1742 precisely the same 
on every Lease; and the Quantity of each Term unex- 
pired at the Periods of Renewal, is not in a Proportion 
that can form the Foundation of any Argument. The 
greatest Fines are those of the most distant Dates ; a Fact 
as little to be reconciled with the Notion of an increasing 
V alue of the Tithes in Proportion to the depreciated Cur- 
rency, a^ the Uniformity of the Rents. Upon that Hy- 
pothesis in 1630 the Fine ought to have been £600 in- 
stead of c£ 200. This Variation may be thus accounted 
for. The Lessees, finding Difficulties in the Collection, 
which they had not foreseen, and sustaining Losses they 
had not calculated upon, would naturally on each suc- 
cessive Renewal stipulate for a reduced Fine. 

The next Ground of Defence is the Suit in the Court of 
Exchequer, in 1661. It is true, the Award of tlie Attar- 
.ney Geueral is not forthcoming; but the Fact tliat a new 
Lease w as granted three Years afterwards at the old Rent 
is equivalent. The Question returns to this : whether the 
Defendants have shewn the Existence of Payments, sub- 
stituted for those prescribed by the Statute and Decree ; 
your Lordship having expressed a decided Opinion, that 
the statutory Payments never have in Fact existed ; and 
the whole of these Transactions incontrovertlbly prove, 
tliat 25. 9(1, in the Pound never prevailed as a Payment in 
this Parish; but that there always has been an ancient 
customary Payment in lieu of it. 

Mr. Richards, Sir Samuel Romilly, and Mr. Wetherell, 
for the Plaintiffs in the original Cause. 

This is merely a Rc-hearfhg of the Cause of The JVar- 

den 


1813. 

The Warden 
and Minor 
Canons of St. 
Paul's 

V, 

Kettle. 
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den and Minor Canonsof St. Pants v. Morris. The Plain- 1813. 
tiffs, in their Character of Rector, must recover the Pay- W^rd^N 
ments according to the Statute, unless the Defendants can Minor 
prove customary Payments in lieu of them. The Attempt Canons of Sp*' 
to plead these alledged customary Payments, as a parochial Paulas 
Modus, which clearly they are not, fails altogether in Proof. 

If the Court would let the Defendants into Proof of a paro- Kettle. 

chial Modus, the Leases furnish Evidence in Opposition to 
its Existence. The Argument, drawm from the JJniformity 
of the Leases, is erroneous. They vary in Rents and Fines ; 
a Fact inconsistent with a settled customary Payment: nor 
have the Defendants shewn, that the Lessees invariably re- 
ceived the same customary Payments from the Parishion- 
ers. The Rates are not more favourable to the Defence ; 
rather furnishing Evidence against the Existence of a Mo- 
dus, In all Cases, where a Modus is set up, it should be* 
stated with Clearness and Precision; though tliis is less ma- 
terial in an Answer, than a Bill {a). Not one of the De- 
fendants mentions tlie Sum, which he considers us the Mb- 
diis; all alledging, that they are unable to state any Modus: 
yet on an Allegation so vague an Issue is asked, for the 
Purpose of establishing as Moduses certain specific Sums 
never mentioned in the Pleadings. In some Respects the 
Defendants assimilate them to Fsirm^Moduscs : but then 
they ought to state, not merely the precise Sums, but the 
specific Property covered ; each setting up his own indivL 
dual Modus, and specifying his Property covered by it. 

There is no Instance, where the Court has dispensed with a 
Defendant's setting out the specific Sum, which he alledges 
as a Modus. Had these Defendants, however, proved all 
they alledge, it is difficult to conceive, how the Warden and 
Minor Canons could be bound by Rates, made, not by them, 

(a) See Scott v. Smith, v. Wray^ Gvoill. 1457. Ansir. 
ante, Vol. 1. 145, and the Re- 838. 
fcrences in the Notes. Wood, 


but 
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1813. but by the Lessees, contracting for themselves. The In- 
The Warden drawn from the Decrease of the Fines in latter Pe- 

and Minor proceeds on the Supposition, that this is a parochial 

Canons of St. Modus. Their Fluctuation proves no more, than that the 
Paulas Warden and Minor Canons, like most other Ecclesiastical 

V, Bodies, have been very negligent of their Interest. Your 

K El TLE. Lordship has (a) said, that the customary Payment, alluded 
to by the Act of Hen. 8. vas not necessarily to be car- 
ried back to the Time of Richard the First : but it is 
not proved to have existed at any Time before the Act. 
If, as is allcdged, the 25. Qd, in the Pound was for a Time 
after the F"ire of London not collected, the Reason proba- 
bly was, that the Misery and Poverty, which followed that 
Calamity, induced the Warden and Minor Canons to forego 
for a Time the full Exaction of their Rights. 

Mr. Leach y in Reply. 

All, that has been decid€;d by your Lordship and the 
House of Lords, is, that a new Trial should not be grant- 
ed. Tlie Statute of 37 Hen, 8. says (i), that there were 
certain Places or Districts paying less than 2s. 9d. in the 
Pound ; not pointing to Individuals. These Occupiers 
say, the Parish of St. Gregory was one of those Places. 

Is not this a Case, in which, to use your Lordship’s 
Words, the Court would exercise its Right of deciding 
without an Issue very tenderly and sparingly The 
Warden and Minor Canons appear to have renewed, at a 
Rent of «£40 : 65 : 8d. when, had they been entitled to the 
25. dd. in the Pound, they might have demanded at least 
^800. They cannot be represented as having acquiesced 
in their Loss, or as inattentive to their Interests. These 

(a) See 9 Ves. lC5, and 633. 

Bennett v. Trepass, 2 Gwill, {b) c. 12. s, 18. 

Suits 
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Suits too strongly prove the Reverse. The Property do- 
vered is described in a Manner perfectly intelligible to the 
Plaintiffs ; who know the Scite of each House ; and can 
state, what stocJd on each Foundation fifty Years ago. If 
the precise Amount of the customary Payments is not 
stated, the Plaintiffs are referred to the Rate, which they 
admit to be in their Possession ; and that they are acquaint- 
ed with its Contents ; a Mode of Pleading unquestionably 
sufficient to put them in Possession of the Amount. 

The Lord Chancelloh. 

Under the two Statutes of Henry 8. and Charles 2. (a) 
it is clear, that the Plaintiffs in the original Cause are enti- 
tled to 2s, 9d. in the Pound, unless the Inhabitants can pro- 
tect themselves under the 1 8th Clause of the Statute of 
Henry 8, directing that, where less bath been accustomed 
to be paid for Tithes, the Payment shall be after such 
Rate as hath been accustomed.” The Opinion of Lord 
Chief Justice Eyre was, that this Statute was never in- 
tended to give to individual Houses the Benefit of cus- 
tomary Payments, except as applying not only to individual 
Houses, but generally to some Place ; that it was rather a 
parochial Payment than a Payment attached to individual 
Houses. That Opinion appears to me to be well founded : 
hut it is impossible at this Day to act upon it: many Cases 
having established, that an individual House may be pro- 
tected, provided the Owner or Occupier can prove a cus- 
tomary Payment in this Sense, that previously to this Act 
of 151-5 that Payment had been so long made as to have 
acquired the Character of customary Payment with regard 
to Tithe; and the Construction is not, that it must be a 
Payment Time out of Mind, but, if that Payment has been 
usually mad * during such Time as to have acquired in the 
Ecclesiastical Courts the Character of a customary Pay- 
ment, the Statute operates upon it. 

(a) Stnt. 37 Hen. 8. c. 12. 22 Ch. 2. c. II. 


1813. 

The Warden 
and Minor 
Canons of St. 
Paul’s 

V. 

Kettle. 


That 
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J813. That was decided in Williamson v. Gosling {a\ a very 

The Warden Case ; which proves that to be the Law at this 

and Minor Gosling was the Owner of four Tenements ; three 

Canons of St. subject to customary Payments, the foftrth not He 
Paul’s pulled them all down; and upon the Scite erected two 
V. new Tenements ; and it was contended, that from the 

Kettle. Change in the Nature of the Premises the, customary 
Payments could not attach : but the Court of Exchequer 
held, that the Payment was to be compounded of the 
Value of the three customary Payments, and the Tithe, at 
2s, 9(L in the Pound for so much of the Premises as was 
erected upon the Scite of the fourth Tenement, to which 
no customary Payment had been applied. 


There is no Doubt therefore, that, if these Individuals 
can prove, that before this Statute a Sum of Money was 
raised upon each House, and so long before as to have ac- 
quired the Character of a customary Payment, to so many 
Houses as it can be applied to it is in Law^ applicable; 
though there is no such general Custom through the Place 
or Parish. 1 repeat what has been said in many late Cases ; 
that, whatever may be the Probability that 2s» Qd> in the 
Pound never was paid in this Parish (and I do not retract 
the Belief I expressed in the Case of these Plaintiffs against 
Morris { b), that it never was paid), yet I cannot regard that 
Pact as more than negative Evidence, strong negative Evi- 
dence, if connected with material positive Evidence, that 
there must have been some other Payment due from the 
Parishioners : but, I apprehend, it is equally clear upon 
Grounds lately discussed, and clearly established, in the 
House of Lords, that in this Case of a Claim of this Pay- 
ment, as in the Instance of a Claim of Tithes more strictly, 
it is not sufficient for the Defendant to say against the 
Claim under the Statute, as it would not be sufficient 

(fl) 3 903. nor Canons of St, Paul's v. 

(6) 'Phe Warden and Mi- Morris, Q Ves, 155. 


against 
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against the Claim at common Law, that the Plaintiffs 
never had received the 2s. 9d. : but it is incumbent upon 
the Defendant to shew himself to be entitled to the Beneht 
of that Decisiort by saying, that he is the Occupier of Pre- 
mises, describing them, to which those customary Pay- 
ments, which he can specify, can be proved to have at- 
tached previously to this Statute of 1545. 

So the Law obliges me to dispose of all the Argument 
from the Circumstance, that the Parish were through Cen- 
turies Lessees of the Tithes from the Minor Canons; as in 
the Case of SL Bride^ Parish; where the same Thing oc- 
curred ; that the Tithes were let at such coqiparative Value, 
that it was impossible to believe, that 2s. 9d. was con- 
ceived, either by the Minor Canons, or their Lessees, or 
the Parishioners, to be the. Sum ; the Fines with the Rent 
bearing no Proportion to the Magnitude of that Payment, 
The Answer to that is, that they must have the 2s. 9d. un- 
less some other Rule ofTithingcanbe established, founded 
on the Fact of a customary Payment of a certain, less, spe- 
cified Sum, due, when this Statute passed. It is therefore 
to no Purpose to lament, how ever lamentable, that this has 
gone on from Century to Century in so amicable a Way, 
that the Parties seem to have forgotten what was due to 
tliemselves; not preserving Evidence of the Payments they 
insist upon a» customary. 

Supposing this to be the Law, the Question remains as 
to the Pleadings. Upon the Answer to the original Bill 
it is impossible to say, they have so pleaded their Exemp- 
tion as to entitle them to an Issue. That is established by 
the late Case in the Court of Exchequer; but it is said, if 
the Minor Ca ioiis knew, wdiat were the customary Pay- 
ments, and the Occupiers do not know' that, they did not in 
their original Answ er state those Payments from Incapacity 
to do so ; and it is against Conscience to let the Plaintiff’s 

take 


ISIS- 

The Warden 
and Minor 
Canons of St* 
Paul's 
' 0 . , 
Kettle. 
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1813. take Advantage of that Omission, when by making a Dis- 
The Warden Therefore it is said, 

and Minor cross Bill was filed; and the Minor Canons have made 
Canons of St. ^ Discovery of this Book, and the Premises; that the An- 
Paul*s cross Bill must be taken with the original 

2 ;, Answer; and therefore ^he Exemption is well pleaded. 

Kettle, 

I think, it is impossible to maintain that Proposition. 
The Defendants, having obtained this Discovery, ought 
to have moved for Leave to file a supplemental Answer : 
and the Court will not take an argumentative Answer, that 
it may be so : but, when to a Bill for Tithes a Modus, or 
customary Payments of this Kind, are pleaded, thePkintifF 
has a Right to call upon the Defendant to set out upon his 
Oath his Belief, that it is so. I will however take it, as if 
they had in the original Answer pleaded technically and 
properly, that this Column in the Book produced, pro- 
vided the Premises can be identified, points out the cus- 
tomary Payment for each House ; and examine, whether it 
is possible, that this can be so probably made out as Fact, 
that Issues ought to be directed. 

First, though this is not a parochial Exemption, yet 
from the Nature of it each Parishioner must insist, that 
every Mouse, or nearly every House, is covered by some 
Payment peculiar to it, not the same in Aiuonnt, but the 
same in this Respect, that it is a customary l^ayment ; and 
there is no Evidence, by which they can make out their 
Houses to be so covered, that would not prove a customary 
Payment equally for every House, identified with those of 
the Rate of 1676. This has been tried twice ; and the 
Materiality of this old Rate of 1676, as distinguished from 
those of 1672 and 168J, was fully considered. It was the 
very Circumstance, which in Aid of others, that were not 
equal to the Effect contended, was mainly relied on in the 
Trial. 
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My Opinion, that I was right in fefusing a new Trial 1^13. 
here, and joining in refusing it in the House of Lords, is The Warded 
confirmed by a»more accurate Examination of this Rate, Mnor 

It is supposed to have been made in 1676. The Suit in Canons of St* 
the Court of Exchequer was relied on ; which accounts for Paul’s. 
all these Animosities and Quarrels by a Suggestion upon v. 
the Record, that the Rectors found it excessively difficult Kettle. 
to collect such small Sums from an infinite Variety of Per- 
sons, continually changing ; and were therefore very glad, 
when they could keep the Matter quiet by getting the Pa- 
rish to become the Lessees. The Bill in that Suit was 


filed against several Defendants, eight or nine ; who in 
1661 pleaded with great Accuracy customary Payments; 
most technically stating the Houses, and the Sums appli- 
cable to them. If those Sums, stated in that Year by a 
very considerable Body of Defendants as customary Pay- 
ments, were really customary Payments, and the Rate of 
1676 is to be taken as establishing the customary Pay 
ments in the Parish, it is difficult to conceive, that the Pay- 
ments, alledged in 1661, would not be the Payments in 
1676 also. Examiiiiiiig the Answer, put in in that Cause 
ill 1661, with this Rate, you would expect to find the 
Rate containing the same Sum, paid for the Premises, 
(to take one Instance) of Sir — Turner, as he had in 
his Answer in the Court of Exchequer stated, as the Pay- 
ment, upon his Oath. It is the more remarkable, as this 
Rate is signed by him. In his Answer^he states the cus- 
tomary Payment as 13s. Zd , : but here is his Name to the 
Rate, containing a perfectly different Sum ; and I have 
traced the Variation through many others. The Names of 
the Defendants I cannot find : tliey probably had changed 
their Habitations. But as to the Payments the other De- 
fendants set up, if they were the ancient Payments, though 
there had been a Change of Inhabitants, yet the an%{ent 
Payment for a House in 1661 must be the Payment at- 
tacliing upon the same House in 1676. I find in this 
VoL. 11. C Rate 
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1813. Rate of 1676 but one Instance of a Payment correspond- 
The wTbdbn “8 with the Answer, 
and Mj NOR 

Canons of St. There is another Way of putting this Case. It is im- 
Paul’s possible to ascertain^ when this Note was written at the 

V, Bottom of this Column; as it is without Date: but it is 

Kettle. remarkable, that the Sums thus rated upon that Parish, 
amount within a Trifle to the Payment of «£ for the 
Mamteiiance of the Minister. 


After two Trials at Bar, whd^n it is admitted, that 
through Centuries there has been no customary Payment, 
and no Man has been able to say, w hat it was, where there 
is no Evidence before me, that there has been a customary 
Payment, when clearly there has been none, and Payment 
by Assessment is proved, repeating, that this Court, though 
it has the Power of deciding, upon Fact, as well as LaVv, 
ought to be very cautious in deciding upon doubtful Facts, 
1 ask, is, this a Case, that 1 ought to send to a Jury i As the 
Answer to that Question can admit of no Doubt as to some 
of the Defendants, not identifying their Houses, so as to 
others this is a Defence in common, with those who have 
tried the Question on Behalf of all, having that Defence in 
common; and having heard all, that has been observed 
upon this old Rate, which is the only positive Evidence, 
supposing it Evidence of a customary Payment, as it is 
not, my Conclusion is, that by permitting tliis to go farthei 
1 should give a mere Chance ; therefore this Sum of 2s, 9d* 
thougii I believe it never was paid, must be paid, unless 
the Defendants can in some legitimate Way make it pro- 
bable, that some other Payment has been ma[de. Of that 
there is no Probability ; and therefore the Decree must 
be for the Payment of 2^. 9d, against all the Defendants. 


LORD 
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LORD A N D LADY PERCEVAL PHIPPS. 


May 31 . 
June 3. 


rr^IlE Bill stated, that between Jiugnst, 1312, and Copyright in 
Api il^ JB13, Lady Perceval wrote and sent to the private Letters, 
Defendant Mitford several Letters of a private Nature, in remaining in 
the Confidence tliat he would not part with them, or 
communicate the Contents to any Persons; and that he ancf protected 
would neither publish *them nor permit them to be pub- by Injunction 
lished ; that Miiford, in Bi eacli of the Confidence, so re- against Publi- 
posed in him, delivered such lAJtters, or some of them, to c®^*®*^* 
the other Defendant Phipps^ to the Intent that he should 
publish them; and accordingly Phipps did, on the 2d of ^ 

May, insert and publish in a public Paper, called 'Phe alledged 
News, published by him, a Letter, purporting to be one of to have been 
the said Letters, so written and sent by the Plaintiff to obtained from 
Mitford; and he in tlie same Manner announced an In- Agent, to 
tention of continuing to publish the other Letters. The 
Bill prayed an Injunction, restraining the Defendants 
fi oiii printing or in any Manner publishing the said Letters, solved upon the 
or any of them, and from parting with them, or any Copies Answer, deny- 
of them, otherwise than to the Plaintiff’s* ing Confidence, 

andavowingthe 

The Answer of Phipps stated his Information by Mit ® 

ford, that he, Mitford, was confidentially employed by HghingVhem^ina 
Lady Perceval to publish from Time to Time authentic Newspaper, of 
Information relative to a Subject, which very much eu- which he was 
grossed the public Attention ; when Phipps desired Mit- Proprietor, to 
ford to offer his Newspaper as a Channel for commuui- Profit, 

eating such Information to the Public; that afterwards 
Mitford, delivering to him a Letter, purporting to be writ- character from 
ten by Lady jPercet/a/ to Phipps, thanking him for his the Imputation 

of giving false , 

Intelligence, publicly cast upon him by the Plaintiff* 
C 2 Offer, 
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1813. Offer, informed Phipps, that Lady Perceval wrote such 
Lord and Lady Letter; and authorized him to inform Phipps, that The 
Perceval Itiews should be the only Paper in Londbn, to which Ar- 

r. tides, relative to the Subject, would be sent by her. ilfiV- 

PuiPPS. ford frequently afterwards brought to Phipps various Pa- 
ragraphs and Articles for Insertion ; declaring them to l^e 
of Lady PercevaVs Hand-writing, and sent by her for Pub- 
lication; which were accordingly inserted; and on the Ist 
of Jpril, 1813, delivered a Paper, copied, as he stated, by 
him for Insertion by Desire and in the Presence of Lady 
which Phipps accordingly inserted on the 4th of 
April: but hat/ing since discovered such Intelligence to be 
false, he applied to Lady Perceval; who denied, that any 
such Intelligence had ever been sent ; stating, that the Pa- 
pers containing it were Forgeries. Mitford positively as 
serted the contrary ; and in Corroboration of his Asser- 
tions, and to enable PAipps to justify himself to the Public, 
produced and delivered to him several Letters, written by 
Lady Perceval to Mitford upon similar Subjects, mate- 
rially tending to shew, that the Intelligence, published on 
the 4th of April, came from Lady Perceval ; and that she 
authorised Milford to carry the Papers to Phipps for Pub- 
lication ; that these were the Letters alluded to in the Bill ; 
and that Phipps had no others. 

r 

The Answer farther stated, that the Plaintiffs having in 
Addresses to the Public denied, that Lady Perceval was 
privy to the Publication of the 4lh of April, the personal 
Character of Phipps and the Value of his Paper were in 
great Danger of falling into Discredit with the Public ; the 
Defendant denying, that the Letters were of a private Na- 
ture, and were sent in Confidence that they would not be 
parted with ; and submitting, that under the Circumstances 
Phipps had an Interest and Property in the Letters ; and 
ought not therefore to be restrained from publishing them. 


Upon 
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. Upon this Answer a Motion was made^ that the Iiin 
Junction, which had been granted by the Lord Chancellor ^ 
may be dissolved. 


aeia. 

Lord and Lady 
PjaRCEVAti 


Sir Samuel Romillyj and Mr. Treslove, in support of 
the Motion. Phipps, 


This Court has never interfered to restrain the Publica- 
tion of Letters, unless the Person applying had the sole 
Property in them : the Principle being the Invasion of lite-^ 
rary Property. Pope v. Curl (a), and Thompson v, Stan-- 
hope (b), are the only Cases in Print upon this Subject 
The latter is no more than the Opinion of Ljprd Apsley; as 
by the Register^ a Book it does not appear, that an Injunc- 
tion was actually granted. In that Case also the Defendant 
had no Interest in the Letters; and had tortiously ob- 
tained Possession of them. The Case of Forester, there 
mentioned, was that of Mr. Forester's Notes, lent in Manu- 
script to a Person, who sold them to a Bookseller, and in 
Mr. Webb's Case his Clerk soldhisPrecedents(l); both In- 
stances of direct Invasion of Property. In this Instance a 
gross Imputation has been cast upon this Defendant; .who^ 
though he possibly ^might have Redress at Law, is entitled 
to use these Letters for the Purpose of clearing his Cha- 
racter ; and the Court will not deprive him of those Means 
of repelling that injurious Imputation. A Claim of Copy- 
right might as well be raised in Bills of Parcels, or In- 
voices. There was a Case, in which this Court, at the 
Suit of the restrained the Publication of 

Matters in the Privy Council; but that, proceeding on 
Grounds of State, bears no Analogy to this Case. Since 
llie Statute of Ann (c), securing Copyright, this Court has 

(a) 2 Atk, 342. (c) 8 Ann. cl tg, Con- 

(b) Amb, J37. See also cerning this Act, see Miller 
Earl of Oranard v. Dunkin, 1 v. Taylor, 4 Burr. 2303, 

Ball and Beat. 20/. 

(1) Amb. 695 . 

C3 


interfered 
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interfered to an Extent not authorised by that , Statute. 
Under the Expression " Book or Books’' (a), it seems dif- 
ficult to comprehend Letters : but in Pope v. Curl Lord 
Hardmcke thoixght they were comprised within the Inten- 
tion of the Act That Case, however, stands upon the dis- 
tinct Ground, that Profit was the sole Object of the Pub- 
lication. Upon what Principle can literary Property re- 
main in the Writer of a Letter, after it has been sent; 
^hich may not be his own Composition.^ This would 
lead to many ^extraordinary Consequences; that Letters 
might be taken in Execution ; that the Executor of the 
Writer might file a Bill against the most intimate Friend 
of his 'f’estator; or the Defendant in an Action for criminal 
Conversation, or Breach of Promise of Marriage, to have 
his Letters, the principal Evidence against him, delivered 
up. The Confidence, alledged by this Bill, is not of that 
Nature, which this Court can take Cognizance of, as the 
Foundation of a Breach of Trust. If an Action at Law 
cannot be maintsdned, this Court will not interfere. JVaU 
cot V. Walker (6). 

If, as Lord Hardwicke has said, there is a joint Property 
in Letters, the Court will not restrain the Publication, 
where the Object is not Profit ; but will do Justice to the 
Plaintiff by giving an Account of the Profits. 

Mr. Hart, in support of the Injunction. 

The two Cases, that have been mentioned, are clear Au- 
thorities, that the Publication of Letters may be restrained, 
as any other Subject of literary Property. In Thompson 
V. Stanhope, though Lord Chesterfield, declining the Offer 
to restore the Letters, abandoned all Right of Property in 
them, Lord Apsley'% Opinion was, in I'avor of the Injunc- 
tion. In Walcot v. Walker there was from the first a Dis- 

(fl) In the Preamble, how- ” and other Writings.^* 
ever, the Expression is (b) ^ Vts. 1. 

pute 
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pTJte as to the literary Property. Independent however, of 
literary Property, there is a clear Right to restrain the 
Publication of jjrivate Letters, amounting to a Breach of 
Confidence. If a Merchant’s Clerk should attempt to 
publish the Letters of his Employer, which might produce 
his Ruin, this Court would certainly prevent such a Breach 
of Confidence; though it would not interfere with' other 
Jurisdictions, There was a recent Instance of an Injunc- 
tion, restraining the Publication of Letters from an old 
Lady, under the Influence of a weak Attachment to a young 
Man {a). The Defeiidant Phipps does not deny, that 
these Letters are private confidential Communications to 
the other Defendant; nor affect any Right or Interest in 
tliem. His plain Object by publishing them in his own 
Paper is Profit in some Shape. 


1813 . 

Lord and Lady 
PSBCBVAL 

V, 

Phipps. 


Sir Samuel Romilly, in Reply. " 

In the Case of the late Dr. Paley, who left certain Ma- 
nuscripts, to be given to his own Parishioners only, a 
Bookseller, having obtained Possession of them, was re- 
strained from publishing. This Case, as it originally 
came before the Lord Chancellory resembled those of 
Pope V, Curly and Thompson Stanhope : but, as it is now 
disclosed by the Answer, it bears no Resemblance what- 
ever to them. If in the Case, referred to by the Plaintiff, 
iheinjunction proceeded on the Ground of irreparable 
Mischief, it is a singular Instance. 

It is admitted, that these Letters might be used as Evi- 
dence in a Court of Justice, notwithstanding the Claim of 
literary Property ; and there is no sound Distinction, where 
the Defendant’s Object is the same, to vindicate Iiis Cha- 
racter, though in another Manner. An Injunction so ge- 
neral, restraining Publication in any Manner, cannot rest 
upon the Intention of Profif, as Proprietor of this indivi- 
dual Paper. 

(a) ~ V, Eaton, 33 th Ajmly 1813 . 

C4 
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1813. 

Lord and Lady 
Perceval 

V, 

Phipps. 


TAe Vice-Chancellor. 

Bei^g called upon by this Motion to dispose of an In* 
junction^ granted by the Lord Chancellor against the 
Publication of these Letters^ 1 wish to read the Bill and 
Answer : but I will state, how it strikes me at present. An 
Injunction, restraining the Publication of private Letters, 
must stand upon this Foundation ; that Letters, whether of 
a private Nature, or upon general Subjects, may be con- 
sidered as the Subject of literary Property ; and it is diffi- 
cult to conceive in the Abstract, that they may not be so. 
A very instructive and useful Work may be put into that 
Shape, as an inviting Mode of Publication. In the Cases, 
referred to upon the Letters of Pope and Swift and Lord 
Chesterfield^ the Subject derived its Right to Protection 
from its Character of a literary Composition ; a Charac- 
ter, which did not cease, when it was put in the Shape of 
Letters. 


The Question then arose, whether. Letters hq|.ving tliat 
Character of literary Composition, the Transmission of 
them to the Person, to whom they were addressed, deprived 
the Author of his Power over them, as his Composition, 
so far as to authorize a Publication without his Consent; 
and it has been decided, that by sending a Letter the Writer 
does not give the- Receiver the Power of publishing it: 
that, whether he is to be considered as a joint Proprietor or 
not, Letters have the Character of literary Composition 
stamped upon them, so that they are within the Spirit of 
the Act of Parliament, protecting literary Property ; and a 
Violation of the Right in that Instance is attended with the 
same Consequences, as in the Case of an unpublished Ma- 
nuscript of an original Composition of any other Descrip- 
tion. Admitting, however, that private Letters may have 
the Character of literary Confposition, the Application of 
that, as a universal Rule, extending to every Letter, which 
any Person writes upon any Subject, appears to me to go 

a great 
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a great Way ; including, asjias been justly observed, all 
nietcantile Letters, all Letters passing between Individuals, 
not only upon Business, but on every Subject, that can 
occur in the Intercourse of private Life. If in every such 
Instance the Publication may upon this Doctrine be re- 
strained, as aViolatbh of literary Property, wbjit^sver may 
be the Intention, the Effect must frequently be' to deprive 
an Individual of his Defence, by proving Agency, Or- 
ders for Goods, the Truth of his Assertion, or any other 
Fact, in the Proof of which Letters may form the chief 
Ingredient. 

The Order, made )by the Lord Chancellor, granting this 
Injunction upon a Bill, stating these to be private Letters, 
considers them, as written by an Individual, dissenting from 
their Publication, within the Principle ; and observing, 
in what Respect the Answer has made an Alteration, 
though I cannot at present collect any distinct Account of 
the Nature and Contents of these Letters, the Case ap- 
pears very materially varied : the Answer representing, that 
the Defendant did not deviate from the Instructions of his 
Employer ; that he had full Authority from the Plaintiff for 
inserting what he did.. These Facts he proposes to esta- 
blish by the Letters of Lady Perceval ; and states, that he 
does not believe these Letters were given under any Con- 
tidence ; and, though he mS^ derive a Ppfit from publish- 
ing in his own Paper, his Object is, not Profit, but the 
Vindication of his Character from the Imputation, that is 
thrown upon it. 

- 

Whatever Degree of Confidence or Reservation of Pro- 
perty may be implied from the Transmission of a private 
Letter, it would be too much to hold, that the Individual, 
who receives it, can in no Case use it for ttie Purpose of 
protecting himself from an unfounded Iniputation ; stating 
tliat to be the sole and bond fide Object of the Publica- 
tion ; and upon this Answer it must be taken, that the De 

feridant 


S5 

1813. 

Lord and Lady 
Percbval 

V. 

Phipps. 
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1813» fendant has no Purpose of or to deprive another of 
Lord a^Lady Benefit, derived from a literary Composition; but that 
Percbval by proving Agency to answer the Im- 

putation cast upon him. It is true, this Defendant does 
Phipps. not propose to use these Letters as Evidence to establish 
a Right in a Court of Justice : but he is endeavouring to 
protect his private Character by shewing, that he has not 
transgressed his Authority ; and this Equity stands, not 
upon Breach of Confidence, or the Injury to the Peelings 
of Parties, but upon this broad Basis, the Invasion of lite- 
rary Property. 


1813, 7%e Vice-Chancellok. 

lune 3, Case, made by the Bill, is, that these Letters were 

sent to an Agent, in Confidence that he would not disclose 
or communicate them ; who in Violation of that Con- 
fidence delivered them to the Defendant Phipps for Publi- 
cation in his Paper : an Act represented as extremely in- 
jurious to the Feelings of the Plaintiffs ; and upon this 
Bill the Injunction was granted by the Lord Chancellor, 
who however required an Affidavit by the Plaintiff as to 
the Fact, not stated positively; the Bill slating only, that 
she sent the Letters, she was required to assert positively 
by Affidavit, that she was the Author of them ; in order to 
bring this Case within Pope v. Curl ( a), the Precedent, 
which was exactly followed on this Occasion. Lord 
Ilardwicke restrained that Defendant from printing, pub- 
lishing, and vending, those Letters, of which the Plaintiff 
asserted himself to be the Author; but would not grant 
the Injunction as to those, which had been received by 
him from other Persons; grounding the Order upon •the 
Copyriglit in those Letters, of which the Plaintiff stated 
himself to be the Author. 


(a) 2 Ath 342. 


That 
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That is the first Case, in Which a Court of Equity ap»» 
pears to have interposed upon the Subject of private Let^i 
ters ; which Letters, it is observablt;, having been formed 
into a Volume, were published in Ireland; and the At- 
tempt was to republish them here. Lord Hardwicke 
states, that Letters,' though familiar, may form a litmry 
Composition; in which tlic Author retains his Copyright ; 
and does not by sending them to the Person, to whom 
they ate addressed, authorise him, or a third Person, to 
use them for the Purpose of Profit by publishing them 
against the Interest a^d Intention of the Author; that by 
sending the Letter, though he parts with the Property of 
the Paper, he does not part with the Property of Copy- 
right in the Composition. 


1B13. 

Lord and Lady 
PjBECBVAt. 

PHrpps. 


That Case was followed by Thompson v. Stanhope ( a ) ; 
in which the Application was made against the Widow 
of Mr, Stanhope^ and Dodslei/, the Bookseller ; with whom 
she had made an Agreement for the Publication of the 
Letters ; which had been then formed into a Book, repre- 
sented as forming a complete System of Education, then 
about to be published, of great Use to the Public ; and an 
Injunction was granted by Lord Bathurst^ considering 
those Letters as within the Principle of Pope v. CurL 


These are all the Cases in Print as to private Letters : 
the Cases upon Mr, Forester^^ Notes and Mr, JVebPs 
Precedents not being of that Description: but another 
Case (6) of -private Letters was cited by Mr. Hart, which 
was heard lately by the Lord Chancellor in private, of this 
Sort. Letters were represented to have been written by 
an elderly Lady, of a Nature, that made it very important 
to prevent the Publication ; and an Injunction was granted 
in Ireland, and also here by the Lord Chancellor. That 

{a) Atnb. 7^7 • W — — ^v. 13th April, 1813. 

Case, 
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Case, however^ wai$ extremely different: for there >N?as a 
Contract not to publish the Letters^ but to deliver them 
up for valuable Consideration ; a Sum of Money paid to 
the Defendant ; who threatened to publish them, in Viola- 
tion of good Faith and of that Contract with a Purchaser; 
who, independent of any original Copyright, had acquired 
the undoubted Right of preventing that Publication. 

This is the naked Case of a Bill, certainly, to prevent the 
Publication of private Letters ; not stating the Nature, 
Subject, or Occasion, of them, or that they were intended 
to be sold as a literary Work for Profit ; or are of any Va- 
lue to the Plaintiff. Upon such a Case it is not necessary 
to determine the general Question, how far a Court of 
Equity wUl interpose to protect the Interest of the Author 
of private Letters. The [nterposition of the Court in this 
Instance certainly is not a Consequence from the Cases, 
that were cited ; upon wjrich I shall merely observe, that, 
though the Form of familiar Letters might not prevent 
their approaching the Character of a literary Work, every 
private Letter, upon any Subject, to any Person, is not to 
be described as a literary Work, to be protected upon the 
Principle of Copyright. The ordinary Use of Corre- 
spondence by Letters is to carry on the Intercourse of Life 
between Persons at a Distance from each other, in the 
Prosecution of Commercial, or other, Business; which it 
would be very extraordinary to describe as a literary Work, 
in which the Writers have a Copyright, Another Class is 
Whether the Correspondence between Friends, or Relations, upon 
Publication of ^heir private Concerns ; and it is not necessary liere to de- 
private Letters termine, how far such Letters, falliog Into the Hands of 
can be restrain- Executors, Assignees of Bankrupts, Sac, could be made 
ed uponBreach public in a Way, that must frequently be very injurious to 
of Confidence, the Feelings of Individuals, I do not mean to say, that 
independent of ^vvould afford a Ground for a Court of Equity to interpose 
Contract and prevent a Breach of that Sort of Confidence, inde- 

Property, pendent of Contract and Property, 

Quare, 
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This Case, it is sufficient to say, admitting the Injunc- 
tion originally to have been proper, is materially varied 
by the Answer^ representing that the Defendant is by the 
Plaintiffs Conduct held out to the Public as a Person, 
giving false Intelligence, and never authorized by the 
Plaintiff to make these Communications ; denying, accord- 
ing to the Defendant’s Belief, that any Confidence was 
placed either in Mitford or in him ; and for the Purpose 
of clearing himself, and shewing that his Intelligence was 
derived from this Quarter, he insists upon his Right by 
these Means to viriditate his Character, and protect his 
Property ; both which he represents as in Danger of be- 
ing grea|ly injured by holding him out to the Public as a 
Person publishing false Intelligence upon spurious Au- 
thority. Upon this Answer the Plaintiffs have failed to 
establish either Ground for the Interference of a Court of 
Equity, Copyright, or Confidence. If any Case is to be 
made against the Defendant, it cannot be upon these Cir- 
cumstances in a Court of Equity : the Plaintiffs must 
therefore be left to do what they can at Law ; and this In- 
junction must be dissolved. 


1813. 

Lord and Lady 
Perceval 

t?. 

Phipps. 


BEALE, Ex parte. 


1813, 
May 29* 


U NDER a Petition in Bankruptcy, the Question was. Commission of 
whether the Commission could proceed after the Bankruptcy 
Death of the Person, against whom it issued, who had not cannot proceed 
been declared a Bankrupt ; the Commissioners having after the Death 
gone no farther than receiving Proof of the petitioning Party, 
Creditor’s Debt and the Trading ; having no Evidence of against whom it 
an ActofBankniptcy. issued, without 

a Declaration 
of Bankruptcy. 
Mr. 



so 

1813. 

Ex f arte. 
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Mr. Cooke, in support of the Petition^ admitting, that 
(liere was no Decision upon this Point, observed upon the 
general Expression of the Act of Parliament (a), after 
any Commission hereinafter sued forth and dealt in by 
the Commissioners.'^ 


The ^Lord Chancellor said, he conceived, that the Com- 
mission could not proceed, unless the Party had been de-> 
dared a Bankrupt. 

(a) Stat. I Jam, 1, c. 15. 


s. 17. Mr. Chris dan (Bank. 
Law, Vol. I. 37/N. ll) from 
Lord Talbot*^ Declaration, 
( Warrington v. Nortom, For. 
181), that whatever was done 
in pursuance of the Commis- 
sion was a Dealing in it, if 
ever so minute, concludes, 
that the mere Qualification 
of the Commissioners is suf- 
ficient : but the Declaration 
of the Act is, that if, ** after 
any Commission of Bank- 
“ rupt hereafter sued ^forth 
“ and dealt in by the Com- 
missioners the Offender hap- 
“ pen to die before the Cum- 


“ misi>ioners shell dutribute 
“ the Goods, Lands, and 
“ Debts, the Offenders or 
“ any of them,” &c. that then 
nevertheless the Commission- 
ers shall “ proceed in Exe- 
“ cution in and upon the 
“ said Commission, for and 
“ concerning the Offender's 
“ Goods, Lands, Tenements, 
‘ ^ Hereditaments, and Debts, 
“ in such Sort as they might 
have done, if the Party Off 
fender were living.” 

These Terms seem to point 
at a Person declared a Bank- 
rupt, and the subsequent Dis-' 
position of his Property. 


MALKIN, 



CASES IN CHANCERY, 


ALKI N, JBr parte {a). 

T he Prayer of this Petition was, that a Commission 
of Bankrupt against Samuel Thomas Adams, by the 
Description of Builder, Scrivener, Dealet, and Chapman, 
may be superseded ; insisting, that Adanis was not a 
Builder; of which there was no Evidence^ and that the 
Evidence in support of the Commission to prove Trading 
was produced from hiS own Books and Papers; and so 
far from proving that he w^as a Scrivener, ^merely 'proved 
that he was a practising Attorney, who by acting in the 
common and ordinary Business of his Profession obtained 
occasional Loans of Money for some of his Clients ; who 
were by him charged for preparing Conveyances in the 
common Course of Charge between Attorney and Client. 

The Acts, which were relied on as proving die Bank- 
rupt a Scrivener, were various Transactions, in which he 
was concerned for several Clients, from 1806to. 1811: 
purchasing and selling Estates ; receiving and accounting 
for the Interest of the Money, while in his Hands : nego- 
ciating Loans on Mortgage and Annuity: receiving Bills 
and other Property ; investing Part in Securities ; and re- 
taining Part to answer occasional Drafts. 

Sir Samuel Romilly, Mr. Hart, and Mr. Montague, 
in support of th^ Petition. 

Up on the Authority of Warren* $ Case (b) Adanis Can- 
not be considered a Scrivener by being concerned in Loans 
of Money ou Mortgage and Annuity for his Clients in the 

(a.) 1 iJoic’s Bankpt. Ca* (6) 2 Sch. and Le Fray's 
406. Rep. 414. 


IS 13, 

May 
June 29 . 

An Attornej^ 
in the common 
Course of his 
Profession 
purchasing and 
selling Estates, 
negociating 
Loans, not 
subject to the 
Bankrupt 
Laws, as a 
Scrivener. 
Whether be ^ 
$0 by acting as 
a Scrivener, 
viz. receiving 
Property into 
his Trust for 
Commission, 
paid or con- 
tracted for 
expressly or by 
Implication, 
Queere. 


Course 
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1813. 

Malicin, 
Ex parte. 


Course of his Business as a Solicitor. It is now settled^ 
that) the Character of a Scrivener within the Bankrupt 
Laws IS not constituted by merely negocUting Securities^ 
even if in these Transactions be makes the common 
Charges, as a Solicitor, for Attendance, and preparing the 
Conveyances, not for procuring the Money. In Warren^ s 
Case Transactions had occurred, in which he acted in no 
respect as a Solicitor; but there i$ no act by Adams ex- 
cept as a Solicitor. Here is no Instance of acting as a 
Scrivener ; Adams merely looking out for Persons, who 
would take the Money of his Cliests at Interest : the Cli- 
ent retaining his Money in the mean time. It is difficult 
to conceive, how a mere practising Attorney can be con- 
sidered as a Scrivener ; to which Character there seems 
to be two Requisites ; first, receiving the Money of others 
into his Trust ; secondly, using the Profession of a Scri- 
vener ; which is defined by Lord HardwickCy in Ex parte 
Wilson (a), and by Lord Mansfield in Willet v. Cham- 
bers (b). The mere Trust is not sufficient alone; as a 
Century afterwards the Legislature made Bankers liable to 
the Bankrupt Laws, as Persons, who are merely Trustees. 
The Scrivener must endeavour to gain his living by a Pror 
fit in some Mode arising out of that Trust ; that is, by re- 
ceiving Procuration-money. Lord Kenyon in Hampson 
V. Harrison (c) says, ^^It is impossible to suppose, that 
every Man, who receives the Money of others into his 
Possession, and makes some Kind of Use of it, thereby 
becomes a Scrivener.'^ A mere Conveyancer, or an At- 
torney, who practises conveyancing, is by no Means a 
Scrivener. One solitary Instance of receiving Commis- 
sion will not do ; unless raising, as it may, the Inference 
of an Intention to deal generally : but that Inference U 
not to be with too much Facility collected from one soli- 
tary Act, 

(a) 1 Atk. 218. 

{b) Coivp, 8X4. 


(c) I Esp. N. P. Cases, 
555. 

All 
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All these Instances consist merely in discovering Pur- 
chasers^ or Borrowers, for Clients, who wished to purchase 
or lend their Money. The Evidence of Adams himself, 
which was improperly admitted by the Commissioners, as 
it was said, to explain his own Books and Papers, goes no 
farther than that he acted merely as an Attorney ; handing 
over the Money immediately : never receiving Commis-* 
sion ; making no Charge, except for the Conveyances, in 
regular Attorney’s Bills. The single Circumstance, that 
applies to a Scrivener, is a Charge of Commission, at 5 per 
Cent, for his Trouble upon a Purchase ; a mere Charge, 
not in pursuance of any anterior Agreement ; never ac- 
quiesced in ; and which upon Taxation would be struck 
out. There must be Procuration-money, either paid, or 
at least agreed to be paid. 

The Lord Chancellor. 

Or the Nature of the Business must be such, tha/t a 
Contract to pay must be implied. , 

Mr. Leach^ for the petitioning Creditor. 

Though a vast number of Attorneys have been made 
Bankrupts very adversely, this Question was never raised, 
until Warren^ Case occurred before Lord Redesdale, It 
is not easy to say, who is a Scrivener. Upon all the Au- 
thorities he seems to be a Person, who seeks a Provision 
by laying out the Money of others, or procuring Loans for 
others : but a Difficulty occurs with reference to the Na- 
ture of his Profit. According to Lord MansJitldj if in 
such Transactions he received no other Profit than lie de- 
rived from the Conveyances, he was not to be considered 
as a Scrivener : the Profit being made as a Conveyancer ; 
and, to cons iiule the Character of Scrivener, some Profit 
mu^t be derived from those Money Transactions beyond 
the Charge for the Conveyances. The Definition, so qua, 

VoL.II. D lified, 


1613. 

MalkiM, 

Exportt> 
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1813 

MkLkiN, 
Ejc pmtt. 


Irfied, seieuhs satiiffactory, exce'pt, aa its Accuracy is shaken 
hy'Watrm's Casef d). Lord fic£f^sf?flfe's^pinion(J), that 
‘‘ an Attorney or Solicitor, acting in his common and or- 
dinary Business, and merely taking Procuraticfn-money 
upon a Loan, does not thereby become a Scrivener, 
^ liable to the Bankrupt Laws,” is new certainly. In no 
other Case is a Doubt intimated, whether an Attorney, 
who in addition to his Profit for Conveyances takes Pro- 
curation-money, is a Scrivener. The Proposition, that an 
Attwney, who was in any Degree employed as a Con- 
veyancer, though in addition to his Profit in that Capacity 
he charges Procuration, is not a Scrivener, involves a Dis- 
tinction very difficult in Principle, The sound Distinc- 
tion is that, adopted by Lord Mansfield ; that an Attor- 
ney, who in addition to the Profit derived by preparing the 
Instruments upon Money Transactions, takes also Com- 
mission or Procuration-money, may be a Scrivener. 

In this Case Adamsfinmstlf staters' a Charge of £150 
Commission ; though he relinquished it with his Attorney’s 
Bill in consideration of being accommodated with a Loan 
of c£1200; and in two other distinct Transactions there 
is a Charge of ten Guineas beyond the Profit as a Convey- 
anceFv The Form of that extraordinary Profit, whether 
5 per Cent, or a gross Sum, cannot make a Difference. 

The Lord Chancellor. 

The Notion among old Conveyancers was, that a 
Scrivener, who drew^ the Deeds, could make no Charge 
for that; that his Procuration included all. In the An- 
nuity Act (c) the Legislature, speaking of an Attorney 

taking 

(o) 2 Sch. & Lef. 414. tors and Solicitor, Scriven- 

(6) 2 Sch, & Ltf. 426. ** ers and Scrivener, Brokers 

(c) Stat. 17 Geo. 3. c. 26, “ and Broker, and other Per- 
that all and every Solici- sons or Feiacm, who from 

** and 
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MALtCIf?, 
Ex parte* 


taking more than \Os, fer Cent^ for procuring a Loan, 1813. 
did not conceive, fhat that Description they reached a 
Scrivener ; as th^re is a distinct Description of him. I 
have certainly heard a Scrivener described as a Person, 
taking a Procuration for procuring Money ; and that in- 
cluded all ; he could not unite the two Professions, and 
make a double Charge. The Practice of a Scrivener 
charging Procuration Money arose upon this; that his 
Charge as an Attorney was illegal, unless be was an At- 
torney. Lord KenyoPy I remember, said, that, if an 
Attorney, engaged in tlib Affairs of a Family, laying out 
their Money in Mortgage, was employed oijy in Convey- 
ancing, his Bill could not be taxed ; as if he had carried 
on Suits ; and Attorneys, instead of making out Bills for 
Conveyancing, charged Procuration, in order to avoid 
Taxation. My own Notion upon this Subject is, that, if 
an Attorney takes Procuration for Loans asS well as his 
Fees as an Attorney, acting in the former Capacity to such 
an Extent as to afford Evidence of bis Intention always 
to do so, he may be the Object of a Commission as a 
Scrivener. It can never be represented, that every At- Whether the* 
toruey is a Scrivener. The Professions are very different : same Person 
in Fact the same Person may be both : bat then it must can act as At- 
be ascertained, in which Transactions he is the one or the torney and as 


other 5 and I very much doubt, whether the policy of ^he Scrivener in the 

same Transae- 

and after tlie passing of and paid as and for the tion, Quotre^ 

“ this Act shall ask, demand, Price or Consideration 4 )f 
accept, or receive, directly “ any such Annuity or Rent- 
or indirectly, any Sum or charge over and above the 
Sums of Money, or any “Sum of lOs. for every 
“ other Kind of Gratuity or “ £\QO so actually and bond 
Reward for the soliciting *\fide advanced and paid, 

“ or procuring the Loan, and “ shall be deemed and ad- 
“ for the Brokerage of any “judged guilty of a Misde- 
“ Money, that shall be actu- “ meanor/* 

“ ally and bond fide advanced 


D 2 


Law 
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Law would permit him to be botl| in the same TraDsac-* 

Upon my View of the Case, as this Evidence is not 
sufficient, the proper Course is to direct an Issue, whether 
Adum was a Scrivener within the Intent and Meaning of 
the Bankrupt Liaws. 

June 29. Two Issues were directed : 1st, whether Adams was a 
Scrivener: 2dly, whether he was ^ Broker(l). 

( 1 ) Vost, 175 . 


Malkin, 
Ex parte. 


rB\3, 
June 18 . 


BRODIE r. BARRY. 


Distinction as ^LEXANDER Brodie by his Will, dated the 9th of 
to Maintenance August^ 18 It), gave his residuary real and persona; 
between an In- Estates unto or in Trust for all his Nephews and Nieces, 


iant and a Share and Share alike; but with respect to the Share 

married Wo- Qf ijjg Niece Margaret Niven, the Wife of Charles 
man with a M^Niven, the Testator gave the same to his Trustees and 
separate In- Executors, therein named ; upon Trust to lay out the same 

come ^ the Fa- Funds in their own Names ; and to pay to her the 

thereof Ability, 

not exonerated from Maintenance by the Infant's Property ; the Hus- 
band, maintaining his Wife, and receiving her separate Income, not 
liable to account for more than one Year upon a presumed Agreement 
to subject that Fund to* Maintenance. 

Under peculiar Circumstances, the Insanity of the Wife, bat no Com- 
mission issued, maintained in Scotland. by the Husband, an only Child, 
an Infant, entitled to* the Capital in the Event of surviving his Mother,^ 
upon the Husband's Application for an Allowance Inquiries were 
directed as to ti\e past Maintenance, and the Husband's Ability, with 
due Ktgard to her Comfort, kc. 


Divi(fe 
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Bividends for her own sole and separate Use during her I8i3. 
Life ; and not to be Imble to the Debts, Control, &c. of Br^ie 

lier Husband ; hnd, after her Decease, in Trust for her ^ 

. Barb-y. 

The Testator left twelve Nephews and Nieces. Mrs. 

M^Niven^s Share ^of bis Estate was estimated at about 
«£20,000 ; on which Account various Payments had been 
made into the Name of the Accountant-General. At the 
Date of the Will, and for many Years preceding, she had 
been, and still continiftd, of unsound Mind ; though no 
Commission of Lunacy had been taken opt against her. 

She resided with her Brother in Scotland; but was main- 
tained by her Husband ; who lived in England; and their 
only Child, a Son, was at the University of Cambridge. 

Mr. M^Niven, the Husband, presented a Petition, stat- 
ing the Circumstances ; that he had not any Fortune with 
his Wife on his Marriage ; and no Settlement had been 
since made on her by him ; and praying a Referencti to 
the Master, whether it would be for the Benefit of Mrs. 

M^Niven^ Regard being had to the Circumstances of the 
Petitioner, and the State and Condition of his Family, that 
the Whole or any Part of the Income, arising from her 
Share of the Testator’s Estate, should be paid to the 
Petitioner, or otherwise applied for her Maintenance, &c. 

Sir Samuel Romilb/, and Mr. Johnson, in support of 
the Petition. 

In the Case of a married Woman, having a separate 
Maintenance, this Court does not proceed upon the same 
Principle, which governs its Discretion in the Case of an 
Infant ; whose Father is never allowed for Maintenance 
unless helppears not to be of Ability. That was never 
applied to a married Woman with a separate Income ; 

D 3 though 
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V. 

Baery. 


though the Husband is equally under a moi'al ObligatioiT; 
and in this Instance there is no Doubt of his Ability. 
Where a Woman, entitled to Pin-money, or any other sepa- 
rate Income, which has been received by her Husband, has 
been maintained by him, the Court will not after her Death 
compel him to account; but will presume an Agreement 
between them, that, maintaining her, he shall retain that 
Income. This shews, that the Principle is perfectly dif- 
ferent from that, regulating the Case of Parent and Child ; 
in which the Father, behig bound to maintain his Child, 
would be compelled to account : but the married Woman 
is considered bound to maintain herself; whence is in- 
ferred that Agreement with her Husband ; which she was 
competent to make. 


Upon this Petition therefore your Lordship will give 
the Petitioner either the Whole or some part of the In- 
come, to which his Wife is entitled. Certainly there is no 
Case to be found under Circumstances, resembling these. 
Tliere is only One Son, of the Age of 1 9 ; and no ProSf- 
pect of any other Child. If Mrs. M‘Niven and that only 
Child should die in the Life of the Petitioner, all the 
Savings of this Income would go from him ; unless pre- 
vented by his Right to Administration. The Infant is 
entitled under the Will only to the Capital ; and has no 
1 nterest in the Savings during her Life^ except in the Event 
of his surviving her, as next of Kin. Your Lordship will 
consider, whether the Arrangement now proposed may not 

be beneficial even to him. . 

6 


TAe Lort/ C hancellor. 

This is a Case of great Importmice and Delicacy. 
Upon the Facts, stated by this Petition, the Testator must 
be supposed to have been aware of the Situation of this 
Lady ; and the Terms of the Will therefore are in diiect 
Opposition to this Appiicatiuu. Suppose; she was in this 

Countiy, 
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Ct)»nti'y, and a Commission taken out, the Consideration 
would arise, what is to be done with this separate Estate, 
as to makin^^t contribute to her Maintenance, or not. It 
is true, that, if the Husband receives from the Trustees 
her separate Maintenance, the Court will not charge him 
with more than one Year’s Income; but that is upon the 
Notion of her Consent to make it a common Fund for the 
Expence of the Family ; and this is the Case of a Person 
incapable of consenting, and therefore not within the Rule, 
which snides the Court in those Instances. If a Com- 
mission was, taken o^t, 1 must look at the substantial 
Benefit of the Object of it ; and must therefore consider 
die Extent, not only of the Husband s Means, but of his 
Obligation to maintain her ; and, if the Law would not 
compel him to contribute to her Comfort in the Degree, 
in which he ought, I should not scruple to direct the 
Committee to apply a Part of her separate Income : but 
that I could do only by Arrangement. 


1613 . 
BroOi b 

T. 

Barrv. 


Upon this Application I can go no farther than to direct 
a Reference to the Master, to inquire who has maintained 
Mrs. M^Niven^ and at what Expence ; and how far her 
Husband is able and willing to maintain her ; and, if any 
Part of this Fund is to be advanced to any one, what Se- 
curities should be taken for its due Application ; not at pre- 
sent determining either to go to that Extent, or to stop 
short of it. I have searched ; and can find no Authority, 
in the least governing me in a Case of this Nature. With- 
out Prejudice therefore to die Question, what may be done 
hereafter, I will direct tliat Inquiry, bow she has been main- 
tained, and at wliose Expeiice, since the 7 estator’s Death ; 
whether her Husband is of Ability to maintain her, due 
Regard being had to her Comfort ; and whether any of 
this separate Maintenance should be applied for her Use, 
to whom, and upon what Securities. There is a Distinc- 
tion between the Application of a Stranger, and of the 

D 4 Husband 
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June 18, 22. 

injunction 
against pro- 
lieeding at Law 
is gone by the 
Master’s Re- 
port, that the 
Answer is suffi- 
cient; and is 
not sustained 
by Exceptions. 
Tlie Order ex- 
tending it to 
stay Trial, 
which in the 
Court of Chan- 
cery is a dis- 
tinct Order, 
falls also, as a 
Part of the 
original Injunc- 
tion, without a 
^lotion to dis- 
solve. 
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Husband himself, able to maintain her, and not maintain* 
ing her, as he ought ; in which Case I dismbs hia 
Petition. 


BISHTON 0. BIRCH. 

A motion was made to discharge the Order, exr- 
lending the Injunction to stay Trial upon the De- 
fendant’s Submission to Exceptions to the Master’s Report, 
that the Answer was sufficient (a). 

Mr. Richards, Mr. Leach, and Mr. Heald, for the 
Defendant, in support of the Motion, contended, that the 
Answer to the Application to extend the Injunction to 
stay Trial was, that there was an Answer upon the File : 
if it depended upon the Form, the Instant the Report cer- 
tified the Sufficiency of the Answer the Injunction was 
gone : but the substantial Question was, whether the Pen- 
dency of Exceptions is a Ground for sustaining the Injunc- 
tion ; the contrary qf which had been lately determined. 

Sir Samtiel Romilly, Mr, Hart, and Mr. Fisher^ for 
the Plaintiff, insisted, that the Defendant having, when this 
Order was raadej submitted to the Exceptions, admits, 
that his Answer tvas insufficient : it is perfectly settled, 
that an insufficient Answer is no Answer; and the best 
Evidence is the Defendant’s Admission, 

The Lord Chancellor. 

Upon the Motion for an Injunction to stay Trial I 
apprehend, the Language of the Order is, that the Injunc** 
tioii shall be extended. If then the Injunction is gone by 
[a) See ffiis Case ante, Vol. I, 366. 
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the Report, that the Answer is sufficient, the Injunction 
as extended to stay Trial, must be gone also ; and I do 
not recollect an Instance of a Motion to dissolve an In* 
junction to stay Trial. 

Mr. Richards, in Reply, admitting there was no such 
Instance, said, the Understanding in the Six Clerks’ Office 
was, not that the second Order is an Emanation from, or 
Continuation of, the first, but that there are two Orders; 
and therefore, when the Injunction has been extended, 

there must be a distinct Motion. 

• 

IVie Lord C ri a n c e llo r. 

If the Object of this Motion is to settfe the Practice, 
it will not have that Effect; as I do not recollect in my 
Experience any Case of this Sort ; and from that Circum- 
stance I collect, that such a Case as this is not likely to 
occur again ; standing by itself upon die Circumstaaces* 
The Course of the Court I take to be this : that, if the 
Defendant to a Bill for an Injunction to stay Proceedings 
at Law, being served with a Subpoena, does not appear, 
or craves Time, the Plaintiff moves for an Injunction ; 
w hicii does not stay the Proceedings at Law, if they had 
commenced before the Suit in Equity, as far as regards 
the Trial ; but stays Execution only. That Injunction 
must be first' obtained, before the Plaintifi* can apply to 
extend the Injunction to stay Trial (1); for which Purpose 
is not sufficient to state, that, the Defendant has not ap- 
peared, or answered ; but the Plaintiff must make an 
Affidavit ( 2), that the Discovery he expects from the An- 
swer will assist him at Law; and upon that the Injunc- 
tion is extended to stay Trial (<i). 

(a) See Pearson v. Gar- the different Practice in the 
lick, 10 Ves»450, Nelthorpe Coutt of Exchequer* 

V. Law, 13 Fes, 323, as to 

(l) Wright V. Brains, ^ (2) Hartley v. Hohson, 2 

'232* 
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Injunction 
against Pro- 
ceedings at 
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menced before 
the Suit in 
Equity, 8 ta 3 ^s 
Execution 
only: but ex- 
tended to stay 
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davit, that the 
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pected will 
assist the 
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Motion on 
Answer to dis- 
solve Injunc- 
tion ATim ; 
Plaintiff shew- 
ing Exceptions 
for Cause, must 
procure ^he 
Keport in four 
Days : but the 
Time is extend- 
edby Courtesy. 


GASES IN GHANGERY. 

If tfaiU stood merely upon those CircoQistances, the 
Defendant upon the Answer coming in would move to 
dissolve the Injunction, unless Cause ; jn thos^ general 
Terms ; not taking Notice of the Injunction, as extended 
to stay Trial ; and upon that Motion it is of no Conse- 
quence, whether the Answer has come in an Hour, or a 
Week, before the Motion; as, a Day to shew Cause being 
given, the PlaintiflF may see, whether the Answer is suffi- 
cient ; and then may either shew Exceptions for Cause, or 
may sliew Cause upon the Merits at the next Seal ; and, if 
he takes the former Course, he conies under the Obligation 
to procure the Master’s Report in four Days (l), which 
Time, we know, is extended by Courtesy : but, when the 
Answer is reported sufficient, the Injunction is gone with- 
out farther Motion ; and, if so, that is of itself a very 
strong Circumstance to shew, that a Case of pressing In- 
justice must be shewn to call upon the Court to revive it 
on the mere Ground, that Exceptions are taken to the 
Report ; and upon general Principles there is much less 
Mischief in considering the Master’s Report conclusive, 
where the Court is interposing by Injuuctiori against pro- 
ceeding at Law, than in having Exceptions upon Excep- 
tions, first to the Answ^er, then to the Master’s Report, 
then in die Shape of Re-heuring, and lastly an Appeal to 
the House of Lords. 

When Exceptions are shewn for Cause, if the Master 
reports the Answer sufficient, I have no Recollection of 
any Instance, that, as there are two Injunctions, first, for 
Want of an Answer, and secondly to stay Trial, the former 
bemg disposed of by the Report, a Motion has been made 
to dispose of the second ; as, if that is to extend the for- 
mer Injunction, the necessary Effect of removing the for- 
mer, which is the Foundation, is, that the Superstructure 
is also removed. > 

( 1 ) Botham V. Clarice, 2 C(/j, 428. 


Then 
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Then the only Question is, whetlicr this particular Case 
falls within these general' Rules. It was intimated, that 
the Motion tOi extend the Injunction to stay Trial upon 
Affidavit, that material IXscovery was expected from the 
Answer, should not be granted ; as, being to stay Proceed- 
ings at Law until Answer, there was no Want of an Answer; 
which had been filed an Hour before. The Difficulty, 
that struck me upon that, was, that it is of great Import- 
ance, that the Plaintiff should have some Means of know- 
ing, whether it is an Answer ; and I recollected Cases 
Answers, merely denying Combination, or stating some 
Fact, perfectly immaterial (a), giving no Assistance as to 
the Purpose of staying the Trial; and I found a Note of 
a Case before Lord Hardwicke^ upon which I stated some 
Observations; finding it necessary to reserve myJudgment. 
In the mean I’ime the Defendant did not move to dissolve 
the Injunction, unless Cause; putting the Plaintiff to shew 
Exceptions for Cause, or to shew Cause upon the Merits : 
but the Plaintiff filed Exceptions; and the Defendant 
answered them ; which was a Confession by the Defendant, 
that the Answer he had filed was an insufficient Answer ; 
and, if that was so, there was no Reason for discharging 
that Order : but then the Peculiarity of this Case has put 
the Parties in a Situation, of which I never remember an 
Instance. The general Rule is, that the Defendant musC 
move to dissolve the Injunction, unless Cause : but that 
cannot apply, where the Parties have so transacted, that of 
the ordinary Causes against dissolving an Injunction one 
cannot be used : viz. Exceptions lo go before the Master. 
On the other Hand the Defendant by putting in his 
Answer, as he did, has put the Plaintiff in this Situation, 
that he had no Opportunity of shewing Cause upon the 
Merits. 




V. 

BiRCff. 


(«) See Smith v. Siprfc, 14 Ves. 415. 
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The proper Course in this particular Case seems to be 
a Motion to dissolve the Injunction: then I will hear 
them upon the Merits, and also upon this, which I shall 
consider open, as a preliminary Question, whether ! ought 
to hear them upon the Exceptions : but upon the Merits 
1 am bound to hear them. 


The Plaintiff’s Counsel applying for an Order Nisi, 
the Lord C/uincellor said, he was not entitled to an Order 
Nin by die Course he was proceeding in : but, if pressed 
for Time, he should have it. 

The Lord Chancellor declared his Opinion, that, when 
the Master reports the Answer sufficient, the Injunction 
is gone ; and an Appeal from his Judgment will not sup- 
port it. 

The Injunction was accordingly dbsolved, 


Bishtok 

V. 

Bibch. 


BROOKMAN 
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BROOKMAN HALES. 

S IR William Lynchs being seised of real Estate, and 
possessed of a Leasehold Estate, held under St. John^s 
College, Cambridge, for a Term usually renewed at the 
End of seven Yefers, by his Will, dated the 14th of October, 
1783, gave all his Estate and Effects, botli real and per- 
sonal, to Trustees, in Trust to permit his Wife to hold and 
enjoy the Premises, thereby devised and bequeathed, and 
receive the Rents, Issues, Dividends, and Profits, thereof 
to and for her own proper Use and Benefit, for and during 
the Term of her natural Life, without Impeachment of 
Waste ; and from and after her Decease then in Trust to 
grant, convey, assign, and transfer, the whole and every 
Part of the said Premises unto and amongst such Person 
or Persons, and subject to such Provisoes, Conditions, and 
Limitations, as his said Wife should by her last Will and 
Testament, in W^riting, or by any Deed or Instrument 
under her Hand and Seal, duly executed and attested, give, 
devise, bequeath, limit, direht, or appoint ; and in default 
or for want of any such Disposition or Appointment, so to 
be made by his said Wife, as aforesaid, and as to all and 
sing!ilar, or such Part or Parts of, his Estate and Effects 
above devised and bequeathed, whereof no Gift, J)evise, 
Bequest, or Appointment, shall happen to be made by her, 
as above mentioned, upon Trust to grant, convey, assign, 
and transfer, to his Brother, Dr. John Lynch, his Heirs, 
Executors, Administrators, and Assigns, respectively, for 
ever. The Testator appointed his Wife sole Executrix. 


Rolls* 
March 19, ^2. 

Renewal of a 
College Lease 
by Tenant for 
Life, with a 
Power of Ap- 
pointment, in 
her own Name, 
and at her Ex- 
pence, has not 
the Effect of an 
Appointment 
in her own 
Favor, 

By the Death 
of her Ap- 
pointee, there- 
fore, in her 
Life, a resulting 
Trust by Lapse 
for the Repre- 
sentative of the 
Author of the 
Power. 


Lady Lynch by her Will, dated the 31st of January, 
1786, in pursuance of the Power given her by the Will of 
tlie late Sir William Lynch, and of all other Powers and 

Authorities 
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Authorities enabling her thereunto^ gave^ devised, and 
limited; to the Trustees named in his Will, their Heirs and 
Executors, all the Estates and Effects, both real and per- 
sonal, of the late Sir William Lynchy and her own, upon 
Trust to grant, convey, assign, and transfer, the same in 
Manner hereinafter mentioned. Then, having declared a 
Trust for the Payment of some Annuities, and the Funeral 
Expences and Debts of her late Husband and herself, to 
be raised by Sale or Mortgage, she gave, demised, and be- 
queathed, all the rest, residue, and remainder, of the said 
real Estates to Dr« Lynch ; and also gave to the said Dr. 
Lynch the Furniture, Books, and Lsnen at Groves ; and, 
specifying some Pictures and other personal Property, to 
be sold, andrthe Money to be applied towards Payment of 
her Debts and Legacies, she direcled and appointed the 
Trustees to grant, convey, assign, and transfer, to Dr. 
Lynch, his Heirs and Assigns, the rest, residue, and re- 
mainder, of her real Estates. 


Dr. Lynch died in the Life of the Testatrix. Under a 
Decree, directing an Inquiry, what Renewals of any Lease- 
hold Estates had been made since the Deadi of the Testa- 
tor Sir William Lynch, and to whom, and what Fines had 
been paid upon the Renewals, 8cc. the Report stated, that 
Sir William Lynch at his Death was possessed of a Lease- 
hold Estate, called Down Court Manor, held by Lease 
under StJohrCs College, Cambridge, for the Remainder of 
a Term of twenty Years; that it bad been usual to obtain 
Renewals of the Leases of the said Estate from the Col- 
lege, at the End of every seven Years : that after the Death 
of Sir William Lynch three Renewals were granted by the 
College to Lady Lynch; namely, on tlie 30th of May, 
1786, at a Fine of <£306; 4s. paid by Lady Lynch out of 
Iter own Money; at which Time seven Years and upwards 
of the then existing Lease had expired : on the 26tli of Jme, 
1794, at a Fine of £ 900 , also paid by L>ady Lynch out of 

her 
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her o«n Money; at which Time eight Years and upwards 
of the existing Lease had expired: and on the 19 th of 
cember^ 1801^ at a Fine of j^650^also paid by Lady Lynch 
out of her own Money ; at which Time seven Years and 
upwards of the existing Lease had expired; and her per* 
soual Representatives had renetved since her L^tb- 

The Report farther stated, that Counterparts of die 
Leases, granted by the Colle^, were usually executed by 
the Lessees ; but that such Counterparts, as well as the 
old Leases were usuall^^ destroyed, when new Leases were 
granted ; and no Evidence had been produced, wlietbtf 
Counterparts of the Leases, granted to Lynch, were 
executed by her : but she received the Rents for her Life, 
and paid the College the Rent reserved- 

The Cause coming on for farther Directions, a Question 
was raised by the Defendants, the personal Representa- 
tives of Lady Lynch, whether the Renewals by her in her 
own Name and at her Expence operated as an Appoint* 
ment by her in her own Favor; preventing the Efiect of 
the Lapse for the Benefit of the Representatives of Sir 
William Lynch, 

Sir Samuel Romilly, and Mr. Shadwell, for the Plain- 
tiff. 

, Mr. Hart, Serjeant Palmer, and Mr. BeU, for the 
Defendants- 

One Question is, whether here is not a good Appoint- 
ment, and a valid Disposition in Equity; under which the 
Appointees in the Will of IMy Lynch are Trustees, for 
her Heir at Law, not for the Heir of Sir^ William Lynch* 
As to the Leasehold Estates, taking the Renewal for her- 
self absolutely she is in no respect constituted a Trainee 

for 
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i 8 J 3. for the Person in Remainder : her Conduct in surrendcrii^' 

Bkookman taking a new Lease in her own Name affords conclu- 
. sive Evidence of her Purpose to acquire the absolute, In-^ 
Hales. terest, and to consider theEstate as her own. Her Will is 
a complete Disposition of all tlie real and personal Estate 
of her Husband : aiKl all the Provisions are consistent with 
her Object to extinguish all Claims under her Husband’s 
Will, and that Dr. Lynch should take by the Effect of 
her Bounty^ nofrby the Will of his Brother. The Prin* 
ciplciUpon which Guardians, or Trustees, renewing, are 
held Trustees of the new Lease, as /-hey could not by any 
Mode make the original Lease their own> does not apply 
here. This Estate was made her own to all Intents ; and 
there is no Equity for the Representatives of her Husband 
against her Representative. Though Counterparts of the 
Leases cannot be produced, it is very improbable that 
Counterparts were not executed. 

Sir Samuel Romilly, in reply. 

Here is no Appointment certainly, except by the Will. 
No Counterparts of tlie Leases were found ; though it is 
very improbable, that there \vere not Counterparts ; but, 
admitting the Existence of such Instruments, could they be 
considered as an Execution of the Power : a Release or 
Surrender under Seal of the Estate, that was the Testa'* 
tor’s? The Effect of the Counterpart is merely the Accept- 
ance of the new Lease, with the Covenants of the Lessee. 
No Counterparts however being found, it is in vain to con- 
sider this. 

There is no Doubt, that the Testatrix intended to exe*- 
cute her Power in favour of Dr. Lynch ; and that he 
should take under her Will : but her Will did not convey 
the legal Estate, That was already vested in the Trustees 
under her Husband’s Will: her Power of Appointment 


was 
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^ equitable Interest only : and the Effect of the 
Death of the Appointee in the Life of the Testatrix, the 
Ajqapinlment being by Will, is a Case of Lapse. It is 
said, that, having renewed, she must be considered as abso* 
lute Owner of the Interest acquired, free from any Trust: 
but a renewed Lease is subject to all the Trusts, vr^hich 
affected the original Lease. If a Tenant for Life, with 
Remainder over, renews in his own Ndme, it is considered, 
not as a Breach of Trust, but as an Act done in the fair 
and just Use of the Property, of which he is a Trir^ee j 
taking the new Interest just as he had the old. All Per*^ 
sons, interested in the Lease, had a Right, if it was about ttr 
expire, to Insist on her renewing; and, until slie executed 
her Power, the renewed Lease was in precisely the same 
Situation, subject to the existing Trusts. ^ No Distinction 
w'as ever made upon the precarious Nature of the Trusts ; 
that the Party might put au end to them. The natural 
Course of enjoying College Leases is by regular Renewal, 
usually at the End of seven Years.# Being, as Executrix, 
a Trustee for all the Purposes of the Will, she was so at 
the Instant of Renewal; though she might have assigned 
to the Trustees, named in the Will ; and the same Argu-^ 
inent, that she meant to hold for her own Benefit, not 
upon the Trusts of the Will, might have been equally 
used, if she had kept the Property in her own Hands seven 
Years. 

The Masteh of the Rolls. 

It does not strike me, that the Nature of the Trust can 
be affected by its being combined with a Power, which re- 
mained unexercised. That is a Point, which I will con- 
sider with reference to the Leasehold Property. 


The Master of the Rolls* 

Lady Lynch w^as Tenant for Life, with a Power of Ap- 
VoL, II. E pointment 
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poffftmtDt over all the real and personal Estate of her Hu»* 
band. If she had been Tenant for Life only, it seeina 
not disputed, that the Renewal of the College Leasee 
by her in her own Name would after her Death have 
enured to the Benefit of the Devisee in Remainder. Un* 
less something has been done by her that amounts to vH 
Execution of her Pow^er^ I do not see, how any other Aet 
of ber^s can have a different Effect from what the same 
Act, done by a mere Tenant for Life, would have had. It 
seems to me impossible to consider the Renewals, sup.* 
posing Counterparts were executed, as amounting to m 
Appointment by her in her own Favour. Tiie Lessors^ 
demise to her ; and she covenants with them : but 1 ca«» 
not conceive, how their Grant, or her Covenant, can be 
called an Appointment by her in favour of any Body* 
Acts of Ownership by a Tenant for Life, with a Power, 
do not make him Owner, unless they are such Acts as are 
prescribed by the Power for vesting the Property. There 
is therefore no Distinotion between the Leasehold and the 
other personal Estate. So far as no Trust is iieclared, or 
the Trust fails, the Estate remains unappointed. That. is 
the Case with respect to the Residue both of the real and 
the personal Estate* 


LEPARD 
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Tj^ILLIAM VernoUf the youtoger, having in 1801 coh- Power of At- 
tracted to erect Buildings^ &c. for the Board of Ord- torney to a Cre- 
nance^ and being indebted to’ Goodatrt and Butzard^^ hii ditor to receive 
Bankers, to the Amount of above £S000, on the 15th of ^ Debt, not ac- 
Murchf 1809i executed to Doz^n and Co. their Banker^ id company ing 
London^ B, Power of Attorney, enabling them to procure Assignment 
and receive from the Board of Ordnance jll such Sum 
“ and Sums of Money as now are, or which may hereafter 

'' from Time to Time become, due and payable” to him. , 

TT 1 - , • . .X 1 rrx given, but with 

He died on the 16th of June, 1 809 ; and afterwards Down i 

' ^ . Declarations, 

and Co. on the 24th of the same Month received the Sum 

of £2(iQ^) and upwards on his Account from the Board of enable the Cre- 

Ordnance, apply 

the Money to 

‘By an Assignment, dated Uie 13th of December, 1809, his Debt, not 

William Vernon, the elder, as one of the fexeculorf of an Appropria- 

William Vernon, the younger, assigned to Goodacre and tion ; and 

Buzzard the Money then due or to become due to the therefore failed 

Estate of the Testator from the Board of Ordnance, Death 

under the before-mentioned Contract, in Payment of Debtor. 

^3485 : 1 2s ; 3d. alledged to be due from the Estate of -Assignment of 

the Testator to Goodacre and Buzzard ; and also gave 

them a Warrant of Attorney of the same Date, to confess 

Judgment de bonU Testatoris; on which they entered up 
_ , ^ r fessed^ to a 

u gment. Creditor by one 

Executor not 

Two Bills were tiled ; one by the two Executors of Ter- available 

against the 

Dissent of the others, on behalf of the general Creditors ; though per« 
haps the Court would not interpi^e against the particular Creditor, if the 
Property had actually passed, or to deprive him of any legal Advantage* 


noH 
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1813. 

Lbpard 

VfiHNON. 


Sir Samuel Romillyf Mr. Leach, and Mr. Wray, for iJie 
two Executors, Plaintiffs, insisted, that the Power of At- 
torney, given to Down and Co. was vacated by the Death 
of the Testator; and the Executors were entitled la re- 
cover the Money, received unrler it. 

Mr. and Mr. Trower, for the Bankers, observing, 
that the Bill in the first Cause was filed, not by Creditors, 
but by two Executors and the residuary Legatees against 
the other Executor and Creditors, contended, that the 
PoM'cr of Attorney was not revoked; that one Executor 
may give a Preference to a particular Credilor ; that Good- 
aert and Buzzard did not aSk the Assistance of the Court ; 
and the Judgment, if good at Law, could not be set aside 
in Equity. The Case of Hurst v. Goddard (a) was re- 
ferred to. 

The Master of the Rolls. 

The Question is, to which of these Claimants the INToney 
0) 1 Ch. Ca. 169 . 

belonged. 


non junior, who were not Parties in that Transaction, for 
an Account, &c. ; and another by Goodacre and Buzzard ;■ 
claiming under their Assignment, Warrant^of Attorney, au4 
Judgment, to receive from the Board of Ordnance what 
had become due since the last Payment; and by their An- 
swer to the other Bill insisting, that llie Delivery of the 
Power of Attorney by the Testator to Down and Co. for 
the Use of Goodacre and Buzzard was equivalent to an 
Assignment of His Interest in the Money ; that they there- 
fore had a Power, coupled with an Interest ; that the 
Money was well received by Dozm and Co. and they had 
a Right to apply it in liquidation of their Demand against 
tlie Testator’s Estate^ There was parol Evidence o fl3e- 
claralions by the Testator, that the Power was given to 
enable the Bankers to apply the Money to tlieir Debt. 
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Wlonged. It is contended, that Goodftf ere and Buzzard 
are entitled to retain it ; as, though William Vernon died^ 
before it was received, the Power of Attorney was not re- 
voked by his Death ; that, being given to them to secure a 
Debt due, it was ndt a revocable Power. There is no 
written Evidence of the Purpose, for \vhich it was given. 
It is a mere common Power, not accompanying any Assign* 
ment of the Debt, nor making Part of any Security given 
to the Bankers. There’ is indeed pirol Evidence, that 
Vernon had declared, it was to enable them to apply the 
JVfoney to the Debt, due to them. But tliat is not enough 
to operate as an Appropriation of the Mopey, or to pre- 
vent it from becoming Part of the Testator’s Assets. In 
tlie Case of Mitchell v. Eudes (a) the Power was made 
irrevocable : yet it was not allowed to be effectual against 
the general Creditors after the Death of the Debtor. 

The other Claim was under the Assignment by one of 
the Executors, William Vernon, subsequent to the Testa- 
tor’s Death, it is said, as each of the Executors has the 
Power to dispose of the Assets, the Assignment by one is 
good. If he had parted with any Portion of the Properly 
xo Goodacre and Buzzard, if by tlie Assignment they had 
obtained any legal Advantage, it could not perhaps be 
taketi from them: but this is a mere Assignment of a 
Chose in Action by one of several Executors, of which no 
Use can be made, unless this Court shall act upon it, and 
interfere to give the particular Creditor an Advantage 
against the other Executors aud the general Creditors. 
That the Court will not do ; but will direct the Money to 
be paid to the other Executor for the Benefit of the gene- 
ral Creditors. Goodacre and Buzzard have a Judgment, 
it is true : but that does not make them the Persons en- 
titled to receive tlie Debt; diough it may give them a 


Lbpard 


Vbrnon. 


Power of At- 
torney to a Cre- 
ditor to receive 
Money, though 
made irrevo- 
cable, not effec- 
tual against the 
general Cred»» 
tors after 
Death of the 
Debtor. 


(^a) Pre. Ch. 125. 
IL 3 


Priority 
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X81j3. Priority in the Administration of Assets, It is for the 
Lbpahi) <>ther Creditprs to consider, whether they should not make 
9 . Ajpplication to the Court of Law, in whit b the Judgment 

VbrWon, entered up. Upon the Case of Etwetl^y, Quash («) 

1 conceive, that Judgment will be found to be of no 
avail 

The Bill of Goodacre and Buzzard to have the Moncj 
paid to them must%e dismissed with Costs as against the 
Board of Ordnance, and without Costs as against the other 
£xec\itors ; and upon the Bill of the other Executors the 
Money must be paid out of Court to them, 

(fl) X Str. 20. 



1813. 

IIOLLS. 

May 17, 18, 24. 


LORD SOUTHAMPTON r. MARQUIS of 
HERTFORD. 


Trust of a 
Terra during 
the respective 
Minorities of 


B y Indentures, dated the 12th and I3ih of July, 1790, 
Estates were conveved in strict Settlement *, subject 
to a Term of 1000 Years upon the following Trust: 


the respective 
Tenants for 
Life or in Tail 
in Possession, 


That during the Minority or respective Minorities of 
any Person or Persons respectively, who for the Time 
being should by virtue of the Limitations hereinbefore 


^ c. to receive 

and lay out the Rents, &c. in Stock, to accumulate, for such Pe/sonS| 
as should upon the Expiration of such Minorities, or Death of the 
Minors, be Tenants in Possession, or entitled to the Rents, and of the 
Age of twenty*one, too remote ; and, being void in its Creation, is in* 
capable of Modification, so as to establish it in the Extent, to which it 
might have been originally carried. 


contained 
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€OUtaii9«4 b^immediate Tenant for Life, in Tail Itlalei or 1813. 
iniTaiV bi Poasession of or actually entitled to the yearly 
EcmtSf Issues, and Profits, the Trustees should receive and SooTHAMPtOH 
fake the yearly Rents, &c. and pay and apply so much as v, 
should remain after answering the Payments before or Marquis of 
after mentioned in or towards the Discharge of the prin- HsBrioAi). 
cipal Sums, which should then affect the said Estates, so 
that they might be compleatly freed and discharged from 
the same ; and after payment of all such Charges and In- 
cumbrances should during such Minority or respective 
Minorities as last mentioned, lay out and invest the said 
yearly lients, 8lc. in the Purchase of public Stocks or 
Punds, or upon Government or real Securities in England^ 
to be from Time to Thiie altered and varied as Occasion 
should require ; and receive the Dividends, Interest, ; 
and lay out and invest the same in the Purchase of or upon 
Stocks, Funds, or Securities, of the like Nature, to be also 
from Time to Time altered and varied, so that the same 
might during such Minority or respective Minorities, as 
aforesaid, accumulate ; and to stand possessed of and inte- 
rested in the Sums of Money, Stocks, Funds, and Securi- 
ties, to be purchased with such yearly Rents, and the In- 
tierest. Dividends, and annual Produce, respec lively, and 
the Accumulations thereof respectively, and'tbe Dividends 
and annual Produce of such Accumulations, in Trust for 
such Person or Persons respectively as should immediately 
upon the Expiration of such Minority or respective Mi* 
norities, as aforesaid, or the Death or Deaths of such 
jilinor or Minors, as aforesaid, be Tenant or Tenants lii 
Possession, or entitled to the Rents and Profits, and be of 
the Age of twenty-one Years ; and that in the mean-time 
and until the said Rents, Issues, and Profits, should ainount 
to a Sum competent for the Discharge of the Sums so to 
dischargedj the IVustees might inv^ist the same in the 
Purchase of Stock, jee, and that in such C »si* t Divi- 
dends and Interest of such last mentioned Stock should be 
E if accumulated' 
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1313. 


Lord 

Southampton 

V. 


accumulated^ and the same and the Aocumulatiops thereof 
be laid out and invested, as last hereinbefore mentioned, 
till the same respectively should be applied ip^the Discharge 
of the said Sums of Money so to be discharged.^ 


Marquis of 
JFIertforp, 


The Bill contended, that the Direction for the Accumu- 
lation of the Rents and Profits, during Minority, until there 
should be a Tenant in Possession of the Age of twenty-one, 
is illegal and void ; and that, therefore, the Plaintiff, as 
Tenant in Tail, is entitled to all the Estates, and to all, or 
so much of, tlie Rents and Profits as should remain after 
discharging the Incumbrances. 


Sir Samuel ^Romilly. Mr. lidl. and Mr. Heald. for the 
PJaintiffi 


The Question upon the Validity of the Trust of Uiis 
Term is, whether the Direction to accumulate the Kents 
during the successive Minorities of Tenants for Life or in 
Tail, until there shall be some ^Tenant in Tail adult, to 
V* horn the whole Accumulation is to be paid, is not too 
remote ; as it may possibly endure much longer than the 
allowed Limits. It might happen, though not probably, 
that this Accumulation would go beyond a Century: if, 
for lustauce, the present Lord Southampton, who is a 
Miuor, should marry, and, dying under Age, leave a Minor, 
who might do the same. In Griffiths v. Vere{a)\ht 
Lord Chancellor lays down, as well settled, that the Possi- 
bility, that an Executory Devise may fall within the legal 
limits, will not support it. This Trust for Accumulation 
therefore, not being within the Act of Parliament (6), 
piade in consequence of the Case on Mr. Thellusson *^ , 
Will (c); must fall.' 


(«) 9 127. See 134. (c) Thcllusson v. Woo^ord, 

(6) Stat. 39 and 40 Geo. 4 Ves. 227. 9 Ves. 112, 13 
C.98. Longdony» 8 m$(m»^ Fes. 209. 

12 Fcf* 295, 
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Mr. Hurt^ and Mr. Rmt^dU Sir Arthur Piggott^ Mr. 18I3. 
litachy Mr. Mariin^ Mr, Wetherell, and Mr. Phillimoref 
for the differentDefendants, claiming in Remainder : Mr. Southampton 
Richards^ and Mr. Perkins^ for the Trustees. ^ 

Marquis of 

"This Direction for Accumulation does not necessarily Hertford. 
include a longer Period than the Law allows and may 
fall within those Limits. It is not a plain^ direct, Trans- 
gression of the Law; as the Limitation in 2. v. Hoi ford 
(c), looking to a Period of twenty-six Years. That Ac- 
cumulation might proqi^ed us long as the Estate might be 
made unalienable was admitted in the Case on Mr. Tkel- 
lussorib Will. All the Consequences, represented as flow- 
ing from this Accumulation, might happen upon any Li- 
mitations in Tail ; a Series of successive Minorities prevent- 
ing Alienation. 


If however this Trust goes too far, it is void only for tlie 
Excess ; if capable of being clearly distinguished : Phipps 
V. Kdifnge(b). it is valid therefore at least, until a 
Tenant in Tail attains the Age of twenty-one. 

Sir 


(a) 3 1416* I Blacks of Thirty Years and three 

428. Amb, 476 . Fearne*s Ex. Days, and seised of a capital 
Dev. 530 : Mr. Butler*& Edi- Messuage, &c. and also pos- 
tion and his Note (f )« sessed of personal Estate, by 

(b) Fearne\ Exec. Dev. her Will, dated the 15th of 

Mr.Poive/^sEdition, 84. Mr. Febrmrj^y 1742, bequeathed 
Butler^ B Edition, 6 1 6. to William Ae^wgeand others, 

Phipps V. KelyngCf 20th her Executors, alUier Lease- toaccu- 
Jali/y 1767 . (Reg. Lib. B. hold Estates in Yorkshire^ mulateandbc 
.1 766, Folio 529. ) which she held of the Crown, laid out iu Free- 

The Duchess of Bucks and in Trust that they or the Sur- hold Estatei , 
4 ^ormanhy, bemg possessed vivors, ftc. should from .Time 
of a Lease from the Crown to l^imei dating the Term of 
l^rth(j Remainder of a Term. I'ears therein, lay out the ^ge of twenty . 

^ ^ one of the first 

- clear Jp Xail. 
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18 )S. Sk SmHutl in Rc^. 


Lord 

SotmcAMFron 

ih 


The View, taken of this Case widi reihrohce to the hi* 

capacity 


^ ^ yearly Profiti in the appoint, by any Deed or Co- 

iBRTftilitr, Qf Lands of Inlie- dicil to lier said Will or anjr 

ritance in their Names ; and other Writing whatsoeveir ; 
convey and settle the same ip and tlien in Trust to lay out 
the Use of the Plaintiff Con- the Remainder of her personal 
stardine during his with- Estate in the Purchase of 
out Impeachment of Waste ; Lands of Inheritance, in the 
with Remainder to Trustees Names of them, their Execu- 
for preserving contingent Re* tors, &c. and to settle and 
mainders; Remainder after convey the same upon the 
the Death of the Plaintiff same Persons and their Issue, 
Constantine to his first and and for the same Uses and 
other Sons in Tail Male ; Rc* Estates, as she had therein 
mainder to the Use of dimes before directed touching the 
Phipps^, Brother of the Plain- Lands to be purchased witli 
tiff ConstantinCf for his Life, the Rents ofthe said Lease- 
with Remainder to his first hold Estate; and she devised 
and other Sons in Tail Male ; all her real Estates upon the 
Remainder 4o the Testatrix^s same Trusts; and directed. 
Godson the Honorable that, until suoli. Purchase 
r/mitd Boyle j for Life, with Re* could be found, her said £x* 
mainder to his first and other ecutors should place out the 
Sons in Tail Male ; with ulti- Trust Monies eidier upon 
mate Remainder to the Tes* Land or Government Securi- 
tatrix^s own right Heirs. And ties, as they should see fit ; 
tlse Testatrix gave to her said and pay the Produce thereof 
Executors «!! her personal to such Persons as would be 
Estate whatsoever, in Trust entitled to theProduceof^hc 
in the first Place to pay said Estate, when purchased, 
tliei^ut oertaiu Annuities The Bill prayed, among 
tlmein mentionedi and such other Things, an Account of 
other Ahtiptiee^ ^ the personal Estate of the 

Sums^ an sN shoiild give or Tesmriiiaiid of tbe^)^ 

the 
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capacity of Alienation from the Minority of Tenants in 
Tail is not accurate. That Incapacity is not produced by 

SoUTKAMf^XOK 

the Leasehold Premises, an vised by the Will of the late 
Execution of the Trusts of the Duchess in Trust, &c. to be 
Will, and a Receiver ; and by purchased, as the first Person 
a Decree, made on the 12th entitled to take the real £s- 
Day of March^ 1/44, it was tate, as Tenant in Tail Male, 
declared, that the Will ought subject to and expectant upon 
to be established, and the the Determination of the Es- 
Trusts performed, &c. *Un- tate for the Life of the Ptain- 
der a private Act of Parlia- tiff Constantins therein, in^ 
ment the Lease was renewed sisted, that the Plaintiffs wer4 
out of the personal Estate of entitled to have an Assign- 
the Duchess ; and the new ment of all the said Leases, 

Lease, being granted to the &c. as they should, appoint ; 

Plaintiff Constantine, was as- and in case of the Death of 
signed to the Defendant Ke^ Constantine before such As- 
/ynge in pursuance of the signment that his Son the said 
Directions of the Act upon Constantine John was entitled* 
the Trusts in the Will 3 and to have such Assignments 
the Plaintiff Constantine John, made to him absolutely, or 
(the eldest Son of Censtan* in Trust as be should ap- 
/tnr,) having attained twenty- point; and the Bill prayed 
one, they obtained a farther accordingly. 

Renewal, to commence from The Defendants, the la- 
the Day the renewed Terni fants, by their Answer iiw 
of twenty-one Years would sisted, that the Plaintiffs 
determine, at the Expence were not entitled to such aa 
of Constantine the Father. Assignment ; and that the 
The Bill, suggesting that Rents and Profits ought to, 
the Plaintiff Constantine John be laid out in the Purchase 
on his attaining the Age of of Land upon the several 
twenty-one Years became Trusts, declared in the Will, 
entitled to the absolute In-* Lord ComdbitC*** declared, 
terest and Property in the ; that the preset Lease to- 
said Leasehold JSftatei de». ^'getber with tt^ twn re« 

newed 
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1813. tlie Act of the Parties, creating the Limitations ; and the 
same Effect might follow from a Succession of Persons* 
Southampton happened to be Lunatics. It is said to be a Rule of 
Law, that Property may be incapable of Enjoyment, 
Marquis of ^'hile it is unalienable ; and, without disputing that No- 
Hertforb. tion, it is sufficient, that in this Instance the Restraint q( 
Alienation and Enjoyment is for a longer Period than the 
Law permits. A Limitation, so void in its Creation, wav 
never sustained upon the Distinction, that it is void only 
for the Exces®, except, under the late Act of Parliament, 
in Griffiths v. Vere» The limitation in Ladey. Iloljhrd 
was not established for twenty-one Years. The Case of 
Phipps v. lielynge^ which is very shortly stated in Fearne, 
turned (ipoii a difierent Principle : the Reason is not stated : 

but 

“ neweil Leases of the Pre- « his Decease to the Plaintiff 
“raises in .question are all ^^Constantine John Phipps^ 
“ affected with the Trust de- “ his Executors, Administrai 
“ dared in and by the Will “ tors, and Assigns 5 for that 
<if the late Duchess of “ the Trust declared by the 
“ Buchs ; and that, as the “ Will of the said Duchess 
“Plaintiff Constantine John “of Bucks of accumulating 
“ Phipps, the eldest Son of “ the Rents and Profits of the 
“ ilie Plaintiff Constantine “ Leasehold Premises to be 
“ Phipps, the first Tenant for “ laid out in the Purchase of 
“ Life, has attained his Age “ Lands to be settled, as 
“ of twenty-one Years, the “ therein directed, ceased 
“ same ought to be assigned “ and became void on the said 
“ by the Defendants the Ex- “ Plaintiff Constantine John 
“ ecutors and Trustees < 8 ub- “ Phipps attaining the Age 
ject to such Mortgage or “ of twenty-one Years; the 
‘NDemise as shall be made “ Law not permitting a Lease- 
“ thereof by the said Defend- “ hold Interest to be settled 
“ ants under the Direction of “ unalienably beyond the 
“ the Act of Parliament,) to Time of the first unborn 
the Pikintiff Corisiantitie "*** Person entitled thereto his 
“ PkippSf the* Father, for his “ or her arriving at the Age ' 
Life; and from and after “ of twenty-one Years/* 
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but the Court itaust have understood that as a Direction 1613. 
to carry the Rents and Profits as far as the Law would 
permit, vesting^theni therefore in thefirstTenant in Tail: Southampton 
but, if this Accumulation is good for twenty-one Years, v. 

suppose the Plaintiff dies under twenty-one, to whom are Marquis of 
the Rents during his Minority to go? HERTFoan. 


TAe Master of the Rolls. 

In the Case upon Mr. Tliellusaon^s Will it was admitted 
on all Sides, that Trust of Accumulation could not exceed 
tlie Limits of Executory Devise: it was on one Side 
strenuously contended^ that it could not go so far : but it 
was decided, that so long as an Estate ma^ be kept from 
vesting, so long Accumulation may be directed. An 
Estate may be kept from vesting, until an unborn Child of 
a Person in being attains the Age of twenty-one : but an 
Estate could not be limited so as to vest only in the first 
Descendant of a Person in being, who might attain twenty- 
one ; as that Descendant might be the Child of an unborn 
Child, or a Person more remote ; and the Period therefore 
much beyond the allowed Limits. 

That is the Direction as to the Continuance of this 
Accumulation : and the consequent Suspension of vesting 
of the accumulated Fund; as, if there should be a Suc- 
cession of Tenants for Life, dying under twenty-one, the 
Accumulation would be to continue, and the accumulated 
Fund to vest only in a Person, attaining that Age, how ever 
remote the Period. To that extent it is impossible to 
support it : whether it can be supported to any Extent I 
dial! not determme, until I see the Case of Phipps v. 
Kelyrrge iti the Register’s Book. An executory Devise, 
exceeding the allowed Limits, is void in toto; and in 
G rijtths V. Fere (a) it seems to have been very much taken 
for granted, that, independently of the Statute the same 
Rule wbirld apply to a Trust of Accumulation, but the 


{(i) 9 1 ^ 7 - 


Object 


Before the 
Stat. 39 and 
40 Geo, 3.C. 

98, Accumula- 
tion might have 
been co-exten- 
sivc with, but 
could not ex- 
ceed the Limits 
of executory 
Devise : viz. 
until an unborn 
Child of a Per- 
son in being 
attained twen « 
ty-one : but a 
Limitation to 
vest only in the 
firstDescendant 
of a Person in 
being, who 
might attain 
twenty-one, too 
remote. 

Accumulation 
exceeding tlie 
Limits of the 
Stat. 39 and 40 
Geo. 3. c. ()S, 
void only for 
the Excc.-s. 
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, 1818 . 

Lord 

Southampton 

V. 

Marquis of 
HaaTFoftD. 


Ma}f 24. 


Object W Uie Statute was held sufficiently afiawered by 
cutting down the Excess. In Phipps v. JTe/yngv the 
Trust does seem supported to a certain Extent^ and die* 
allowed as to the rest My present Iniprnssion is; that 
there was Room there for a Severance of the 1 rust into 
different Poriions ; which seems to be precluded by die 
Frame of the present Settlement. 


The Master of the Rolls. 

I have examined the Case of Phipps v. Kelynge ; and 
find it is in Substance as stated in^^tbe Note in Fearne's 
Executory Devises ; but, when the Circumstances are at* 
tended to, i do not think, it will be found to be an Autho* 
rity for the Proposition, that a Trust for Accumulatioii, 
exceeding the allowed Limits, is void only for the Excess. 
Lord Ahanley in the ThellussmCwt says (a), that Phipps 
V. Kelynge is not properly a Case of Accumulation; aSr 
Phipps had a Right to call from Time to Time to have the 
Rents and Profits laid out in Lands to be settled. That 
certainly was so ; and there was a Direction, that, until 
proper Purchases could be found, the Money should be 
laid out in Government or real Securities, and the Interest 
paid to the Persons, who would have been entitled to the 
Rents and Profits. There was therefore no Period, during 
which the Rents and Profits of the Leasehold Estate 
would have been wholly withdrawn from Enjoyment* 
Still to a certain Degree there was a Trust for Accumu* 
lation; as the Rents and Profits themselves are not to be 
enjoyed, but only the Produce thereof, w^hen invested in 
Land or Securities. Whether that was a Trust wholly 
void, or good iu Part and bad in Part, Lord Camden under 
the Circumstances of the Case bad no Occasion to con* 
sider; as the eldest Son, the first Tenant in Tail, bad 
attained twenty-one, before the Suit was instituted. He 

(a) 4 Ves. S3U. 

did 
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did not quarrel with the past Application of the Rents: 

nor was it his Interest to do so ; as his Father, the Tenant 

for Life, was living. AH he contended against his Brothers, 

entitled to Estates Tail in Remainder, was, that this Sort ^ 

of Accumulation should go no farther ; the Leasehold d}* 

Estates having vested absolutely in him, as Tenant in Tail HeUTtoan. 

of the Freehold, subject to his Father’s Life Estate. If 

tliat was true, as it was held to be, it was immaterial, 

whether the Trust was retrospectively good, or not ; and 

therefore it would be too much to construe the Declaration, 

that the Trust ceased and became void upon his attaining 

the Age of twenty-one, into a positive Decision, that 

until he attained that Age, it was valid and dfectual ; that 

being a Point, on which no Decision was sought by any of 

the Parties in the Cause. 


As Lord Camden decided, that the first Tenant in Tail 
became absolutely entitled to the Leasehold Estate, I do 
uot see distinctly, how it could be held, that it vested in 
him only at the Age of twenty-one. The Decision upon 
the first Point implied, that the Leasehold Estate was to 
be considered as subject to the same Limitation as the 
Freehold, notwithstanding the Attempt to confine the sue- 
cessive Takers to the Enjoyment of less than the entire Leasehold 
Rents and Profits of the Leasehold. If so, the general Estate limited 
Rule is, that the Leasehold Estate vests absolutely upon with Freehold 
the Birth of the first Tenant in Tail of the Freehold, vests absolutely 
The Question then w^ould have been, whether the Direc- on the Birth of 
lion for a modified Accumulation w as to bfe taken as a the first Tenant 


Declaration of Intention, that the two Estates should go 
together, subject to such modified Accumulation, as long 
as the Rules of Law and Equity would permit; and 
whether a Court of Equity would in consequence of such 
Intention suspend the vesting as long as the Testatrix 
herself might by a specific Provision have suspended it. 


in Tail, subject 
totheintention, 
declared or im- 
plied, that they 
shall go to- 
gether, as long 
as the Rules of 


Law and Equity 
permit. 
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1813. In lthe Case of Ware v. Polhill (a), where the Rents 

Lord and Profits of Leasehold Estate were to go to the Persons, 
Southampton entitled to the Rents of the Freehold and Copyhold Estates^ 
. I,, but with a Power to the Trustees at any Time with Con- 
Marquis of sent of the Persons so entitled, or if Minors, at their 
Hertfoed. own Discretion, to sell, and invest tl|e Produce in real 
Under a Li- Estate to the same Uses. The Lord Chancellor held, 
mitation of that, notwithstanding the Power, the Leasehold Estate 
Leasehold Es- vested absolutely in the first Tenant in Tail from the 
tate with Free- Time of his Birth, 
hold the vesting 

of the former The present Case however is different from either of 
in the first Te- those. This*is an Attempt wholly to sever the surplus 
nant in TaiJ not Pj-ofits from the legal Ownership of the Estate 

prevented by a ^ Time, that may extend much beyond the Period 

' allowedfor Executory Devises or Trusts of Accumulation: 
and invest the , . , _ , . 

Money in re^’l ^ Person, who may not come into 

Estate to the Existence until after that Period. I do not see, how any 
same Uses ^ Trust can be executed. In Ware v. Pol- 

hill the Lord Chancellor held the Power of Sale to be 
void upon the Ground, that it might travel through Mi- 
noiities for two Centuries ; and adds {b), If it is bad 
to the Extent, in which it is given, you cannot model it 
to make it good.’^ In Lade v. Halford the Court did 
not attempt to model the Trust, and make it good in the 
Extent, to which it might have been well carried on in its 
Creation, As to the Possibility, that Lord Southampton 
may attain the Age of twenty-one, that never has been 
held to be an Answer to the Objection, that the Trust, as 
originally created, is too remote. Supposing this Accu- 
mulation allowed to go on, and he dies under twenty-one, 
what is to become of the accumulated Fund ? The Deed 
says, it shall go to the first Person entitled to the Estate, 
who shall attain twenty-one ; though there should be no 


Money in real 
Estate to the 
same Uses. 


(a) 11 Ves. 257 . 


(6) n Ves. 283. 
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such Person for a Century to come. As it is impossible 
so to dispose of it, I should thus deprive Lord Southampton 
of the Rents and Profits during the Years he had lived 
upon the Specufation, that he might live to take the accu- 
mulated Fund. 


I8i3. 

Lord 

Southampton 

Marquis of 
Hertford. 


My Opinion is, that this Trust is altogether void ; except 
so far as it is a Trust for the Payment of Debts. 


AI.LAN r. BACKHOUSE. 


I8i:h 

June 1C), 21. 


The Words 

AJ/an by her Will, dated the 8th of Januan/^ Ib nts and 
1783, devised a Manor, 8cc. and several Messuages, 

See. Partof the Lordshiporlo\vnor/A///oWMf/po;/-7"m, held bevond 

bv one l.easc for three Uves In Trust for the Testatrix, tlieir natural 

!ier IL irs and Assigns, joiiuly with other Lauds, belonging MoanirT, an- 

:o iiriother Person, coiiipri od in the same Lease, from Yiua\ I rofits, to 

the Deat,* and Chapter of Yorky and all her renewable IMortgatre or 

and other E- ,ale and Interest therein, and also two Closes, Sale, wlien nc- 

&c. at Hi H house Farm, in the Parish oi' Ddrlinglon, ccssary to 

held by Lease for three Lives from and under the Bishop effect tlie Ob- 

of Durham, and all her renewable and other E late and jeet, raising a 

Interest tlierein, and all other her real Estates, &<c. unto gross Sum: for 

and to the Use of James Allan, for Life, without Im- FhiesonRe- 

peachmeiit of Waste; Remainder to George Allan (the ^^^wal there- 

elder) with Remainder to Trustees, their Heirs and 

Assigns for ever, to the Use of them and tlieir Heirs, upon ^ 

not controlled 

by the appa- 

rent general Intention to preserve tlie Estate entire. 

Contribution of Tenant for Life to the Fine on Renewal in Proper- 
tion to his Enjoyment ; not, as formerly, one-third ; nor, as upon a Mort- 
gage, confined to keeping down the Interest. 

Vol.1L F 


the 
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1813. 

Allan 

V. 

Backhouse. 


the following Truists : for George Allarij the younger, and 
his Assigns, for Life, without Impeachment of Waste; 
Remainder to the Use of the Trustees and their Heirs 
during his Life in Trust to support the contingent Re- 
mainders after limited; Remainder in Trust for the first, 
second, and other Sons of the said George Allan, the 
younger, in Tail Male ; with divers Remainders over ; 
and the ultimate Remainder in Trust for James Allan, 
his Heirs and Assigns. The Will then proceeded thus : 


And my Will is and I do hereby desire direct and 
appoint that the respective Leases from and under the 
^^Dean and ‘Chapter of York and the Lord Bishop of 
Durham which I now have or are in Trust for me my 
Heirs and Assigns at the Time of my Decease of and 
in the said Leasehold Premises at Dalton^iipon^Tees 
‘‘ and respectively shall and may Ironi Time to 

Time when and so often as occasion shall require be re- 
newed and filled up when the Persons on whose Lives 
the present or any future Lease or Leases thereof may 
be held do or may depart this Life ; and the several and 
respective Fines Fees and Expences incident to or 
attending every such Renewal shall be raised and paid 
out of the Rents and Profits of the same respective 
" Leasehold Premises or by and out of the Rents and 
Profits of any other Part of my said Freehold Mes- 
suages Lands or Tenements in the Name or Names of 
my said Trustees Leonard Robinson and James Back-- 
house or the Survivor of them or his legal Representa- 
fives ; and I do declare that all new and other Lease or 
Leases at any Time or Times hereafter to be had or ob- 
tained of the same Leasehold Premises respectively 
shall at all Times during the Continuance thereof re- 
spec lively remain continue and be upon the same and 
the like Trusts for such Person and Persons and for 
such Estates, &c. as are hereinbefore expressed, 8ic. 

concerning 
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concerning my said hereinbefore devised Freehold Ma- 
nors Freehold and Copyhold Messuages Tenements 
Lands»an^ Herijditanients or as near thereto as maybe 
and the Nature of the same respective Leasehold Estates 
will admit of to the End that the same respective Lease- 
hold Estates and Premises may be held and enjoyed or 
go along with my said Freehold Manors Freehold and 
Copyhold Estates and Premises so long as may be and 
the Laws will permit/^ 


1813. 

W-' 

Allan 

V, 

Backhouse. 


Provisoes w^ere added, enabling the Teiiants for Life to 
grant Leases; and authorising George jHlnUy the younger, 
on.coming into Possession to limit a Jointure of £^100 
a-year out of ‘‘ the said Manors Messuages Lands Tene- 
ments Hereditaments and Premises devised as afore- 
said ” 


The Testatrix died in October^ 1785. James Allan en- 
tered; and died in January, 1790; when George Jllan, 
the elder, entered ; and continued in Possession until his 
Death in May, J 808 ; when George Allan, the younger, 
entered, as next in Remainder. 

In Januarj), 1804, one of the lives, for w'hich the 
Estate at Dalton w^as held, dropt; and in 1808 another. 
Upon the Fall of the second Life, George Allan, the Te- 
nant for Life, applied to the IVustee to raise a compe- 
tent Sum by Mortgage for renewing the Lease ; who re- 
fused; insisting, that by the Terms of the Will the Tenant 
for life was bound at his own Expence to renew. The 
Tenant for Life upon that Refusal renewed the Lease at 
the Sum of *£6650 ; and, not having any Issue, filed the 
Bill against the Trustee aud Robert Allan, the first exist- 
ing Remainder-man in Tail; praying a Declaration, that 
the Fines and Fees of Renewal ought to be raised by Sale 
or Mortgage of a competent Part of the devised Estates, 
F2 and 
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Allan 

•V, 
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and that the Plaintiff, having advanced the Sum of <£'6650 
for such Renewal, ought to be an Incumbrancer thereon 
for the same or some Part thereof ; and^ that a*" Mortgage 
might be accordingly executed. 

Sir Samuel liomilli/, and Mr. Roupelf, for thePlaintilF. 

The Objection of Laches in not renewing, when the 
first Life dropped, is no more applicable to the Plaintiff 
than the Defendant Allan; as it was no more incumbent 
on the former than the latter to call on the Trustee to 
renew. I'he settled Doctrine of Equity is, that a Sum of 
Money, directed to be raised out of the Rents and Profits, 
without any particular Indication of annual Profits, must 
be raised by Sale or Mortgage: a Doctrine, that Lord 
Hardwicke expressly recognises in Green v. Belcher [a); 
observing also upon the ihlVct of a certain determinate 
Time for raising the Money, as affording an additional Ar- 
gument, that it was not inlended .to be raised out of the 
annualProfits. There are many other A lUhorities, rejecting 
for this l^urpose the Distinciion between annual and ge- 
neral Profits; establishing, that the Rents and Profits of 
an Estate arc the Estate itself in this Sense, that a Devise 
of the Rents and Profits nil! carry ihc Estate: Ihfckhouse 
V. Middleton (b), Lingon v. Folejj (r), Ivj/ v. Gilbert {d\ 
Traffurd v. Ashton Ce)^ Baines v. Dixon {/). Here, it 
is true, there is no particular Time limited for raising die 
Eine; the Period i.s necessarily uncertain ; depending on 
the Lives : but suppose immediately after the Death of 
the preceding Tenant for Life, and before the Plaintiff had 
received any Part of the Rents and Profits, a Life had 

(fl) 1 AtJc, 505. (t) 1 p. JVms. 416. 2 Eq, 

(b) I Ch. Ca. 170. Ca. Ab. 641, pi. 8. 

(c) 2 Ctu Ca, 205. ( /) 1 V 42. Johnson v. 

(d) Prec. Ch. 584. 2 P. Arnold, l Ve$. 171. 

Wms. 13, S. C. 


dropped ; 
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iijopped; was it incumbent on liiin to advance the Fine 1813* 

for Renewal out of his own Money ? If the Tciiaiit for Allan 

Life has this Burthen attached to his Estate, he may not ^ 

only be deprived of all Benefit, but may even sustain a ]3,vcKiiOU'a- 
Loss : a Consequence hardly to be reconciled with the 
Benefit plainly intended for him. In this Will nothing 
can be found, indicating, that the Testatrix meant annual 
Profits ; a Construction inconsistent with the whole Con- 
text, and the obvious Intention. As the Rents and Profits 
of many Y ears would be requisite to discharge the Fine, 
tlie Testatrix could not mean, that the Tenant for Life 
should advance it; taking his Chance of bein^reiinbiirsed, 
il lie should live several Years. 

The Consequence is, that the Plaintiff, having advanced 
the Fine, must be considered an Incumbrancer, having an 
equitable Lien on (he Estate for the Amount; as he cannot 
have Recourse to the Assets of the deceased Tenants for 
Life. In no other Way can a Fund to answer tlie Fines 
be said to exist; unless, which is a very improbable Case, 
there should accidentally be Rents, adequate to the Pur- 
pose, in arrear. It is not an immaterial Circumstance, 
that the Fines are to be paid by the Trustees, who take 
nothing until after the Deaths of the two first Tenants for 
Life; and those Trustees have tlie legal Estate in Fee. 

The avowed Object of the 'Feslatiix to perpetuate this 
Estate in a particular Course of Devolution, was not left 
to depend upon the Caprice or Interest of the Tenant for 
Life to renew or to forfeit the Lease. The Difficulty as 
to the Proportion of the Contribution, is determined by 
the Case of TV/iil^ v. White (a). 

Mr. Leach, and Mr. Wra]/, for the Remainder-man in 
l^ail: Mr. Raithbi/, for the Trustee. 

(a) 4 Ves. 24. 5 Vcs,554. 9 Ves. 554. 

F 3 This 
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1813. This is a mere Question of Intention. The Will in- 

dicates an anxious Desire by a long Course of Limitations 
^ to perpetuate these Estates in the Family of the Allans; 

Backhouse. Mode proposed for securing that Object embraces 

even a Sale. Can a new Lease” be intended of the 
Property, diminished by a S'ale: or is not the general 
Intention clear, that the same Leasehold Estates undimi- 
nished should descend in Succession according to the 
Limitations of the Freehold ? That Intention imposes 
upon each Tenant for Life, coming into Possession, the 
Condition of providing for Renewals. 

« 

Where the “ Rents and Profits” have been held to mean 
the Estate itself, the Court has been forced to that Con- 
struction by particular Circumstances, and to efiectuate 
the general Intention, Where a Portion has been given 
out of Rents and Profits, the Object frequently could not 
be effected at the particular Time, when it was required, 
by the gradual Application of annual Rents. So, the 
Payment of Debts requires a larger Construction of the 
Words “ Rents and Profits giving the Means of imme- 
diate Payment by Mortgage or Sale. 

In the Note (a) to Traffurd v. Ashlon Mr. Cox ob- 
serves, that the natural Meaning of the Word “ Profits” 
is “annual Profits;” and that the Cases, extending it 
farther, are Exceptions out of the general Rule. In Ity 
V. Gilbert (6) the Lord Chancellor, not stating a Doctrine 
applicable merely to that Case, but laying down the general 
Rule, says, “ that the natural and primary Interpretation 
« of these W ords, out of the Rents, Issues, and Profits, is 

ifl) 1 P’ 419 , Note bemarle v. Rogers, Bootle v, 
1. See also Mr, Raithbfa Blundell, 1 Mer. i93. 

Note, I F ern. 104, and Cases (b) Free. Ch. 584, 2 P. W,us. 

thefe cited ; and the Note 2 13, S, C. 

Vet. jun. 481, to Earl of Al- 

" out 
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out of the Rents, Issues, and Profits, as they ause, and 
not by Anticipation/’ The other Case*^ emphatically 
mark the same Distinction ; that “ Rents and Profits'’ ge- 
nerally mean annual Rents and Profits; and, where dif- 
ferently construed, form an Exception. The only Case, 
resembling this, is Stone v. Theed [a), where there was 
something indicating an Intention to impose a Burthen on 
each Tenant for Life; but the Evidence of that Intention 
is much below the positive Declaration of this Testatrix, 
that the Fines shall be paid out of the Rents and Profits. 
The sii}>posed Instance of the Life dropping, before any 
Rents could be received by the Tenant fpr Life, is an 
extreme Case, probably never in the Contemplation of 
the Testatrix; and cannot therefore be coupled with her 
Intention. The Rents and Profits of all her Estates, not 
confined to her Leasehold Property, are destined to this 
Purpose ; at least .£'3000 a-year ; fully adequate in a very 
short Period to furnish the Fine for Renewal of a single 
Life, 


1813. 

Allan 

V. 

Backhousr. 


The erroneous Rule, adopted in Buckeridge v. Ingram 
(J))j that tiie Tenant for Life is to contribute to the Ex- 
pence of Renewal no farther than by keeping down the 
interest, as in the Case of a Mortgage, depending on a 
very different Principle, was corrected in White v. White; 
which has established, that the Tenant for Life is to con- 
tribute ill Proportion to his actual Enjoyment, to be deter- 
mined by the Duration of his Life; and that, where a 
Fund is provided by the Testator, that Fund must be ex- 
hausted, before the Tenant for Life can be called upon to 
contribute. 

Sir Samud Romilly^ in Reply, 

The general Doctrine of this Court is, that where a 

(fl) 2 Bro. C. C. 243. (6) Ves^ jun. 652. 

F 4 Testator, 
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V. 
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Testator, devising Freehold Leases, has given no Oirec- 
lioii concerning their Renewal, the Tenant for Lifeis not 
bound to renew; but if he does renew, lie is to a certain 
Extent a Trustee for those in Remainder; and has a cor- 
respondent Right to Contribution from tl»em. Where the 
Testator has directed a Renewal generally, all must con- 
tribute : the Inconvenience of the Rule, stated in Buckridge 
V. Ligram. (t/), being clearly w^'liewii in White v. While (6). 
A Mortgage therefore is the only proper Mode of pro- 
viding the Means of Renewal ; and, although the Testator 
may direct the Fine to be paid out of the annual Rents and 
Profits, so as to throw it upon the Tenant for Life, this is 
ill Effect a Direction to renew out of the Estate, not out 
of the annual Rents and Profits. The Rule is accurately 
expressed by Lord Hardwicke, in Green v. Belcher (c), 
and Bai)m v. Dixon (^/); and the general Doctrine of 
V. Gilbert (e) governs this Case. How could a Fine 
of 6000 be paid out of the annual Rents and Profits, 
if the Renewal became necessary at tlie End of half a 
Year? A Fine for Renewal is not to be paid by [nstal- 
nients ; a Mode of Payment found inconvenient for Por- 
tions, but in the other Case impossible. The Testatrix 
must have conlcmplaled, as a possible Event, that a second 
Life might ch op soon after the first, and before a Renewal 
had been effected. If the Tenant for Life, bound, as it is 
said, to renew at his own Expcnce, dies, before lie is re- 
imbursed, can it be contended, that he would not be an 
Incumbrancer to a certain Extent? The Objection, that 
this Estate was to be preserved entire, is met by the ge- 
neral Doctrine of the Court, that, where no Fund is pointed 
out for Renewal, a Sale or Mortgage is invariably di- 
rected. The Words of this Will shew strongly, that the 

(d) 1 Fes. 42. 

(c) Prec. Ch. 584. 2 P. Wms 
13, S. C. 


(a) 2 Fe5.jun.652. 
(4) 9 Ves. 554. 

(c) 1 Atlc. 505. 


Testatrix 
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Testatrix did not mean annual Rents and Profits. Sbe 
does not say, by whom the Renewals are to be made. 
The Expression In the Name or Name^of my said 
Trustees” is applied to raising;' the Fines, and ti e Word 
raised” is inconsistent with the Notion ot‘a nd already 
existing. In Stone v, Theed the Testator speaking of 
the Surplus” Rctits and Profits, must be considered, 
as meaning annual Rents and Profits. 


The V I C F.-C HAN ( E L LOR. 

This is a Case, in which the IVstatrix imperatively di- 
rects Renewal; not leaving to the Option of the Tenants 
for Life, or the Trustees, to re.iew, or not. It is not 
therefore necessary to consider Cases, where there v, as no 
Direction to renew, or whete no I'lind for Henewal was 
provided; as there is by this Will: the Qiieslioi^ being, 
what is that Fund : on the one h^ide it is said to be annual 
Rents and Profits : on the other, Rents and Profits, gene- 
rally ; whicli have been construed as importino; a Power 
to raise by Sale or Mortgage. The Provision for Re- 
newal ill this Will is not contained in any of die successive 
Limitations for Life, by a Direction, as the seven;! De- 
visees take in Succession, to renew, and pay the Fine ; but 
is created by a distinct, substantive, Clause, providing 
generally for Renewals in all future Time ; the Testatrix 
expressing her anxious Desire to preserve her Leasehold 
Properly, to go as far as can be by Law with her other 
Estates, Freehold and Copyhold, entire, to the Persons 
pointed out by the Will ; directing a Succession of Li- 
mitations in strict Settlement; and looking forward to fre- 
quent Renewals by the dropping of Lives from Time to 
7^ime ; and directing the Fines, Fees, and Expences, inci- 
dent thereto to be raised and paid out of the Rents and 

Profits 


1813 

Allan 

V, 

Backhouse. 


1813, 
June 21. 
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Devise of the 
Profits would 
pass tlic Land. 
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Profits of the Leasehold, or any other Part of the 
Estates. 

In construing the Words Rents and Profits” in a Will 
upon such a Subject to amount to a Power to raise a 
gross Sum of Money, the Occasion, on which the Neces- 
sity of providing that Sum would arise, must be observed. 
The Time cannot be known with certainty ; depending on 
a Contingency. Neither can the exact Amount be speci- 
fied : that also depending on Contingencies ; the Value of 
the Estate; the Contract with the Lessor; the Event, 
whether one# Life has dropped; oi more, as in this In- 
stance. This how'everis clear; that, whenever the Occa- 
sion for Renewal arises, and a given Sum can be agreed 
upon for it, it is absolutely necessary, that it should be 
paid immediately ; as those, who are to grant the Renewal 
upon that Payment, cannot be expected to wait for a gra^ 
dual Payment out of the annual Rents and Profits, as they 
arise ; but are to receive a gross Sum, to be paid imme- 
diately : that necessarily arising from the Intention to 
preserve the whole Property entire ; which would be en- 
dangered by suftering another Life to drop. 

Itw'as fairly argued, that, though the natural Interpreta- 
tion of these Words is annual Rents and Profits, and such 
a Direction to raise Money by Rents and Profits seems to 
be put in contra-distinction to Sale or Mortgage, the Word 
'' Profits^' ex vi Termini includes the whole Interest; as a 
Devise of the Profits w'ould pass the Land itself. A Di- 
rection of this Sort, however, to raise Money out of the 
Rents and Profits, is not exactly the same as a Devise of 
the Estate under that Description by giving the Profits. 
The Construction cannot depend on the Effect of the 
Word Profits” /ler se: which would include all the Land 
produces : but that Word ‘‘ Profits” is to be taken, as it 
stands here, coupled with Rents. 


Whatever 
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Whatever might have been the Interpretation of these 
Words, had the Case been new, whatever Doubt might 
have arisen upon them, as denoting annual, or permanent. 
Profits, it is now too late to speculate ; this Court having 
by a technical, artificial, but liberal, Construction, in a 
Series of Authorities, admitting it not to be the natural 
Meaning, extended those Words, when applied to the Ob- 
ject of raising a gross Sum at a fixed Time, when it must 
be raised, and paid, without Delay, to a Power to raise by 
Sale or Mortgage ; unless restrained by other W ords. 

This Interpretation is established by a Jong Train of 
Decisions. In Trafford v. Ashton (o) the Object was to 
raise Portions ; between which and a Fine for Renewal it 
is difficult to raise a Distinction ; that the former creates a 
Necessity for immediate Payment; but the other may 
w'ait for gradual Payment out of the annual Rents and 
Profits. It may be farther observed, that the Words in 
Trafford v. Ashton as soon as conveniently can be’’ 
might admit an Argument for the gradual Payment. 

That Case refers to antecedent Cases ; one of w'hicli, 
Lingon v. Foley ^ was a Devise in Trust to raise Debts 
and Legacies out of the Rents and Profits ; and upon 
these Authorities the Decree was made for raisitig the 
Money by Sale or Mortgage; and this is represented to 
be the constant Construction of these Words in the like 
Cases. 

In the Case of Toy v. Gilbert (6), most fully reported 
in Precedents in Chancery, this liberal Construction, con- 
trary to the natural Meaning of the Words, is stated to 
have become a Kind of general Rule, as applied to the 

(a) 1 P. Will. 415. (5) 2 P. Will. 13. Pr. 

Ck. 583. 2 Bro. P. C. 468. 

Payment 
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Payment of a certain Sum of Money at a fixed Time ; not 
so much upon the Meaning of the Parties as from the 
Necessity of effectuating the Purpose by* some Means 
more prompt than the gradual Accumulation of annual 
Rents. 


Eveli/n V. Evelyn {a) and Mills v. Banks {b) con- 
tain the same Doctrine. In the former the Master of the 
Rolls relies upon the Circumstances, that no Time was 
fixed, the Possibility of paying by the gradual Receipt of 
Rents, and the general Intention to preserve the Estate 
undiminished in the Male Line; a Circumstance very 
properly relied on here. Green v, Belcher (c) has Appli- 
cation, not in the Circumstances, but the Doctrine of 
Lord HardwkkCy as to the Construction of these Words 
in this Court; that, unless there are Words restraining 
them to the Receipt of Rents and Profits, as they accrue, 
the Court, in order to obtain the. End, which the Parly 
intended, has by a liberal Construction of the AVords 
taken them to amount to a Direction to sell ; and, as a 
Devise of the Rents and Profits will at Law pass the 
Lands, the raising by Rents and Profits is the same as 
raising by Sale. 

In Baines v. Dixon {d) Lord Ilardtmcke goes one 
Step farther ; intimating, that the Court had been gradually 
extending the Rule; until tliis Construction was put upon 
the Words Rents and Profits” alone. 


In the Case of Lady Shrewsbury v. Lord Shrewsbur 
(c), Lord Thurlow says, If a Term was created to rai 
by Rents and Profits, I should say it might be done by 

(а) 2 P. Will. 659 . (d) 1 Fes. 42. 

(б) 3 P. Will. 1 . (c) I jun. 227* See 

(c) 1 Ath 505. Page 234. 


Sale 
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Sale or Mortgage.” The Case of Stone v. Theed {a) I813.r 

proceeds, not upon any Intention of the Court to contro- Aulan 

vert the antecedent Authorities, but upon the particular ^ 

Circumstances; a Trust created for paying out of the Backhouse. 
Rents and Profits Annuities, evidently intended to be paid 
by the Trustees out of tlie annual Rents and Profits; and 
the Surplus, there also evidently meaning the Surplus of 
annual Profits, to be aj)p!ied to constitute a Fund for a 
limited, annual. Purpose, subject to which it was to ac- 
cuinulate ; no h'und being created specifically for paying 
the Fine of Renewal, but merely a general Direction to 
renew ; and the Trustees therefore having in their Hands a 
Fund, which they might apply without a*specific Direc- 
tion. Under these Circumstances it was held, that they 
might a[)plv that Fund to that Purpose : but there is no 
Appearance of any Intention to controvert those Authori- 
ties, which have established this Rule, now become a 
technical Rule of Construction, not permitting the Court 
to exercise any judgment. 

Applying that Rule to this Will, here is nothing to 
confine the Construction, and to give to these Words the 
abridged Sense of annual Rents and Profits, except what 
has been fairly urged from the Words in the subsequent 
Clause, e\ pressing the Purpose to preserve the Estate en- 
tire; which would be in some Degree infringed by the Con- 
sequences of the enlarged Construction. That Argument 
deserves some Attention : but, if two Objects appear, one 
to preserve the Estate entire, the other to obtain that End 
by a Sacrifice of Part of the Estate to procure the Means 
of Renewal, the Court must, as far as can be, effect both 
these Object; ; preserving so much as can be preserved, if 
that can be done only by a Sacrifice of Part; and the Di- 
rection to preserve the whole must be understood con- 


(«) 2 Bro, C. C. 243. 


sistently 
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sistently with the previous Direction to renew ; as if an 
express Power of Sale had been given, a subsequent Di- 
rection to settle the Estate roust be construed with re- 
ference to that preceding Power. 


Direction to 

settle construed Direction, that this shall be in the Names 

with reference Trustees, means, that the new Leases are to be in 

to a preceding their Names. That might be the Intention ; though it is 
Power of Sale, inverting the Words ; which are to raise the Fines in their 
Names; and the next Clause supersedes the Necessity of 
that ; declaring, that the new Leases shall be upon the 
like Trusts, &c. before declared. 


Then, the Occasion for Renewal having arisen, the Pay- 
ment to be made immediately to those, who are not bound 
to wait, this falls within the Principle; a gross Sum, to 
be raised and paid, w henever the Occasion may arise. It 
was properly urged, that Recourse is not to be had to Sale 
or Mortgage, unless there is a Necessity for it ; and it 
does not appear, that the Fine may not be paid out of the 
annual Rents. The Case is possible, that the Fine might 
be so small as to enable the Trustees so to provide for it : 
but the Necessity might arise, before any Rents w^ere re- 
ceived; and may occur again, before enough has come in 
to answer it. In this Instance the Rents are £*6000 per 
Annum ; and the Fine £6650. I am not aware, that an 
Account has been directed of the past Rents, to determine 
the Proportion of Contribution among the several Tenants 
for Life. 


It is said, the Tenant for Life is in this Instance guilty 
of Negligence by waiting four Years, until another Life 
dropped ; making a much larger Sum necessary. That 
must proceed upon the Supposition, that it was his exclu- 
sive Duty immediately to provide for Renewal : but, if 
the Will provides a Fund to be applied by the Trustees 

for 



CASES IN CHANCERY. 


79 


for Renewal, it was not his exclusive Duty. Difficulties 
•also are suggested from the Union of another Estate with 
this; which created some Delay as to apportioning the 
Fine. Whether the Sum of ^6650 is the proper Fine, 
may be the Subject of Inquiry; and if it is so, upon these 
Authorities the proper Direction will be to raise that Sum 
by Sale or Mortgage. 

Another Question is, in what Proportion the Tenant 
for Lite is to contribute ; whether it is sufficient, that he 
keeps down the Interest, or he must pay a Proportion of 
the Capital; and by Analogy to the Case of If kite v. 
White {a) the Court may make him contril)ute, not, as 
formerly, one-third, or the Interest only, but with re- 
ference to the Benelit he derives. There must therefore 
be an Inquiry, what Proportion of the Capital, as well as 
the Interest, with reference to the Benefit derived by the 
Tenant for Life, is to be paid by him. 

(a) 9 Ves. 554. 


1813. 

'-W 

Allan 

V. 

Backhouse. 


KENSINGTON, Ex^parte, 


1813, 
j4pril 10 , 


jyUNCAN Hunter on the 19th of March, 1805, de- Equitable 
posited with the Petitioners, his Bankers, several Mortgage by 
Deeds; and signed the following Memorandum, addressed Deposit of 
to Messrs. Moffatt, Kensington, and Styan, Bankers, Deeds extend- 


ed beyond the 

original Purpose, to Advances after an Alteration of the Firm, by Impli- 
cation or Parol . 

btock in the Public Funds in the Names of a Bankrupt and others on 
Trust: the Bankrupt being one of the Cestuis que Trust, his equitable 
Interest not within the Statute 21 Jam. i, c. 19 , s. ll; and therefore, 
not being capable of actual Transfer, passed by Assignment. 

London. 
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London. London^ 19tli March., 1805. Gentleraeii, 
Herewith I beg leave to deposit in your House the 
Deeds and Policy of Assurance upon the following 
Leasehold Property;’’ (describing it) to remain with 
you as a collateral Security for the Balance of any 
Sum or Sums of Money which you may at any Time 
advance for my Account, and which 1 hereby oblige 
“ myself Heirs or Executors to assign in a legal Manner 
whenever required so to do.” 


On the 25th of September ^ 1805, Hunter executed a 
Bond to the same Persons in the Penalty of ^'40,U00, 
with Condition for Paymeiit to them, and in case of any 
Alteration taking place in their Firm, then to the Persons 
composing a new Firm, if comprising two of the original 
Members, of all Sums thereafter in any Manner lent onto 
or advanced on Account of said Duncan Hunter by the 
Petitioners. 


In December following retired from ihc Partner- 

ship. On the 6lh of Awg/Ys/, 1807, Hunter, requiring ad- 
ditional Advances, deposited w ith the Petitioiu rs the Title 
Deeds of an Estate, called Cromwell Park ; and on the 7th 
of August signed the following Memorandum. Messrs. 
Kensington and Co. Gentlemen, I hcieby deposit in 
your Hands the Title Deeds w hicli I hold of Cromwell 
Park, as a collateral Security for any Cash Transactions 
which I have had or may have with your House, and 
w hich I agree to assign whenever I am required so to do. 
London, 1 Aug. 1807.” 

In March, 1809, Hunter, wanting farther Advances, 
proposed a Deposit of other Deeds of Premises held 
under the Drapers’ Company by Lease at a Rent of i?400 
a Year, and agreed to assign to the Petitioners his Interest 
III <£3000 3 per Cent. Consolidated Bank Annuities, in- 
vested 
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vested in the Names of the Drapers’ Company and him the 1813. 
said D. Hunter^ for securing the due Payment of the said Kenstngtox 
Rent of c£400, and Performance of the Cov^tiants of the partt 
Lease ; and he signed the following Memorandum : Lon-^ 
don, 30th March, 1809. Messrs. Kensington, Styan, 
and Adams. I have lodged in your Hands the Lease 
and other Deeds belonging to the Old Stock Exchan^^^ 
which are to lay as a collateral Security for any Ad- 
vances which you may make for my Account, and which 
I hereby engage and promise to assign over to you in 
“ the regular Way when required, as also c£3000 3 per 
Cent, Consols, which are deposited in my Name with 
that of the Drapers’ Company, as a Security for the 
Ground Rent, and which I hereby acknowledge are also 
to be transferred or assigned over to you when re- 
‘‘ quired.” 

No farther Assignments or Transfers were made. In 
July, 1811, Hunter was declared a Bankrupt; when a 
considerable Balance being due to the Petitioners, and 
their Application, as Mortgagees, for a Sale under the 
General Order being rejected by the Commissioners, the 
Petition was presented ; praying a Declaration, that the 
Petitioners are tcf be considered as Mortgagees of the 
Estates and the j^^SOOO 3 per Cents, : that the Coinmis- 
cioners may take an Account of the Principal and Interest 
due to the Petitioners ; and appoint a Sale of the mort- 
gaged Premises, and the Bankrupt’s Interest in the *£3000 
Stock : and that the Monies to arise from the Sales may 
be applied in Reduction of the Petitioners’ Debt, with 
Liberty to prove for the Remainder. 

Sir Samuel Rornillj/, and Mr. Wilson, in support of the 
Petition. 

The Questions are, whether this Deposit of Title 
Voi. It. G Deeds, 



^2 


CASES IN CHANCERY. 


1813. Deeds, with a written Agreement, can be held by the Pe- 
Xexsington, as a Security for Advances after Moffatt retired : 

Ex parte, secondly, as to the Bank Annuities, Y^ur Lordship has 
gone much farther in Decision than these Circumstances ; 
having held a mutual Understanding, with reference to 
Securities in the Hands of the Creditor, sufficient without 
any express Agreement: Ex parte Langston {a) \ which 
has been followed in many Instances. 

The Stock cannot be brought within the Statute of 
James 1 (6). It is not like a personal Chattel, passing by 
Delivery : being in truth a Chose in Action. The Bank 
would not take notice of any Trust, To whom w^as No- 
tice to be given ? The Bank are not the Debtors for Bank 
Annuities ; if therefore Notice was necessary, it must be 
given to Government. Is Stock standing in several Names 
to be considered as the Stock of one becoming Bankrupt ? 
The Effect as to Transfers in Marriage Settlements must 
be considered. If however it could be considered within 
the Statute, that cannot be under these Circumstances. 

Mr. Leachj and Mr. Montague, for the Assignees. 

Here is no Agreement, that this Deposit in March, 
1805, should be a Security to the new House, formed 
afterw^ards by a Change of the Firm. At least there must 
be a clear verbal Contract. Here'is no written Agree- 
ment, and no verbal Contract of any Description. 

The Stock is within the Statute of James 1. The 
Books are the best Evidence of the apparent Owner- 
ship. 

(a) ly Ves. 227 • 1 Rose, (b) Stat. 21 Jam. 1 , c. Ip, 
26 . s. 11. 


The 
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The Lord Chancellor. 

It has been so* long settled, that a mere Deposit of 


ldl3. 

KENsrNOTON, 

. . Lx varte. 

Deeds, without a single Word passing, operates as an Equitable 

equitable Mortgage^ that, whatever I might have thought jviortgage by 

originally, I must act upon that as settled Law. I have Deposit 

often expressed my Surprise, how it came to be so settled ; of Deeds witb- 

as judicial Decisions are to be found, that a Lien upon out a Word 

Deeds may exist without giving any Right at Law to the passing. 

Estate; and there is a remarkable Case (a) in Peere ^ 

Williams, where a prior Incumbrancer was held to have , 

IT 111 . I It . a 

the Interest in the Estate: but the Court would not take . 

• subsequent In- 

away the Deeds from a subsequent Incumbrancer; allow- cumbrancer in 
iug all the Benefit he could have from those Deeds, but 
giving him no Interest in the Estate. That Decision prior oiu’ 
however of Russel v. Russel (A), by Lord Thur low,- hats 
b eenfollowed ever since. 


This is the Case, not of a mere Deposit, but a Deposit 
with a written Agreement; which must primdfaci^jieier^ 
mine the Purpose of the Deposit; and it would be stretch- 
ing the Expression much to construe that as an Engage- 
ment, that would affect the Deeds, not only with regard to 
the Money advanced by the old House, but the Advances, 
afterwards to be made by the House, whenever the Part- 
uers should be changed. It must therefore be considered 
as having been originally only a collateral Security for any 
Money, that might become due, from the House, while 
the Partners remained the same. 

In the Cases alluded to I went the Length of stating 

(fl) Head v. Lgerton, 3 the Note (a). Ex parte 
P. Will, 279- Evans v. Coombe, IJ Ves, 36g, Han-- 
BichnellyG Ves, 174. hey v. Vernon; Edge v. IFor- 

(A) 1 Bro. C. C. 269. See thington ; Ex parte Bulteel, 
Ex parte Montfort, 14 Fe^. ' 2 Coor; 12. 211. 243. 

O 06 , and the References in 

G2 


% that, 
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that, where the Deposit originally was. for a particular 
Purpose, that Purpose may be enlarged by a subsequent 
parol Agreement ; and this Distinction appeared to me to 
be too thin, that you should not have the Benefit of such 
an Agreement, unless you added to $ie Terms of that 
Agreement the Fact, that the Deeds werfe put back into 
the Hands of the Owner, and a Re-delivery of them re- 
quired ; on which Fact there is no Doubt that the Deposit 
would amount to an equitable Lien within the Principle of 
these Cases, 


In this Case a Bond was given, dated the 25th of Sep- 
temher^ 1805; at which Time they stood with a written 
Contract, affecting these Deeds and the Estate only to the 
Extent, in which Moffatt and Co. should make Advances, 
but with a written Contract, arising from the Bond, for a 
personal Obligation for the Advances, not only of that 
Partnership, but of any other, of w hich two of the original 
Members constituted Part. Moffatt retired from the 
PartiMSiship in December ioWoWmg ; and this considerable 
Difficulty occurs in the Case. Understanding alone, unless 
in a fair Sense amounting to Agreement, would not do; 
and in this Case no tw’o of their Agreements would admit 
the same Construction. My Opinion however is, that, 
if upon the Affidavit and Examination, taken together, 
aided by the extreme Probability of their Intention, I can 
collect, that what w'as originally deposited for one Purpose^ 
should be held as deposited also for the other, with refe- 
rence to the Demand of the subsequent Partners, tliat, 
though by Parol, would be sufficient within these Cases. 

Upon the other Queition, with regard to the Stock, my 
Opinion is extremely clear. When that Stock was placed 
in the Hands of Hunter and Co. it was upon a Trust, 
wrhich must exist as Iq^ as the Lease, to which th%Agree- 
ment refers, The equitable Interest was in different Per- 
sons 
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sons; one being both Trustee and ywe Trust. I 1813. 

dq not apprehend, that the Bank would take notice of an Kensi^ton 
A greement to transfer. The Bankrupt therefore having Ex parte. 
only an equitable Interest, and no Power to make an 
actual Transfer, his equitable Interest passed by the 
Agreement, without the legal Interest, which he could 
not part with. 


ATKINSON v;. IlENSHAW. 

T he Bill stated, that Thomas Hc7islum\\’dv\'y}pg on 
the Business of a Hat-manufactnrer in Partnership 
with Thomas Barker and George Hadjield^ by his Will 
and Codicils, having bequeathed three several Sums of 
X20,000 each for the Purpose of erecting a Blue Coat 
School and of establishing a Blind Asylum, under the M a- 
nageinent of Trustees, empowering his Executors to fix 
the Establishment of the said Blue Coat School at Man- 
chester^ instead of Oldham^ if they thought it more con- 
venient, proceeds as follows : 

And it is my Will and Intention that the Sums which 
I have bequeathed of dP40,000 to the Blue Coat School 
and c£20,00() to the Blind Asylum (making together 
e£60,000) shall continue in the House or Firm at Old- 
** ham in conformity to and during our Articles of Part- 
liership anePfor such longer Time as my Executors con- 
sider the Principal and Interest of the said Sum secure 
for the Benefit of the said Charities; it being my Will 
that the Interest of the said <£*60,000 be paid annually 
to the Trustees of the said Charities for the Main- 
tenance and Support thereof.’^ 


1812 , 

June 10, 12. 

Jug. 22 . 

Jurisdiction 
of a Court of 
Equity for an 
Account of 
personal Estate 
and a Receiver, 
pending a Liti- 
gation for Pro- 
bate ; though 
an Adnunistru- 
tion p>endente 
lite might be 
obtained in the 
Ecclesiastical 
Court. 


The Testator appointed his Wife, Sarah Henshawy 
John Atkinson y and Joseph Atkinson^ his Executors. On 

G 3 the 
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1813 . 

Atkinson 

V. 

IIensuaw. 


the 3d oi March, J810, the Partnership Accounts were 
balanced ; and the Sum ot'£l 14^,881 : 3s : 4id. was found 
due to the Testator from the Partnership. On the 4th of 
March, 1810, the Testator died, leaving Sarah Henshaw, 
his Widow, surviving, and Ann Hadjield, the Mother of 
George Hadjield, his next of Kin, and Heiress at Law. 


The J3ill farther staled, tliat the Plaintiffs, John and 
Joscp/i Atkinson, took^ the necessary Steps to prove the 
Will and Codicils in the Consistory Court of the Bishop 
of Chester; and, Sarah Henshaw and Ann Hadjield 
ha vinff entered a Caveat, the Plaintiff'^ instituted a Suii in 
that Court for the Purpose of obtaining Probate; which 
Suit was defended by Sarah Henshaiv and Ann Hadjield ; 
and is still depending. Since tlie Death of ilie Testator 
James Barker (Brot)ier of Thomas Barker) and John 
Taylor and Janies Mayers Taylor (Sons of Sarah Hen^ 
show, by a former Husband) werg admitud, as Partners 
in the Business by Thomas Barker and George Hadjield. 

The B 11, alledging, that the Defendants S^^rah Hen- 
shaw and Ann Hadjield had liitherto delayed the Deler- 
minatioii of the Suit respecting the Validity of the Will 
and Codicils in Collusion with the other Defendants the 
Barkers, Hadjield, and the Taylors, for the Purpose of 
enabling them to continue in the Possession ol, and use 
in their Trade, the said Balance of £\ 14,881 : Ss ; 4d. 
due to the Testator’s Estate, and that the Trade had al- 
ready sustained great Loss by dangerous and hazardous 
Speculations, prayed the Payment into the Bank to the 
Credit of the Cause of the said Sum of cf* 1 1 4 ,881 : 3s : 4rf. 
an Account, and a Receiver of the outstanding Property 
of the Testator. To this Bill all the Defendants joined in 
a general Demurrer. 

Sir Arthur Piggott, Mr. Richards, and Mr. D. Jones, 
in support of the Demurrer. 


There 
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There is no Foundation for this Bill, by Two Executors 1813. 
under a Will, the Probate of which is now the Subject of 
a Suit in the Ecclesiastical Court. What has prevented 
their obtaining an Administration pendente Ute^i The HknsAaw. 
Doubt that long prevailed, whether the Ecclesiastical 
Court could appoint an Administrator pendente lite con- 
cerning a Will, was settled by the great Case of Walker v. 

WooUasion ( a) \ and it is now clearly established, that be- 
fore Probate it is cf*mpetent to that Court to appoint an 
Administrator pendente /i/c;^who may bring all Actions 
for recovering Debts and getting in the Property ; and is 
liable to all Suits by Creditors; to whom fhere^e it is 
competent to file such a Bill as this against Debtors to 
the Estate ; as these Defendants are upon the Facts 
alleged. No peculiar Circumstances are stated, creating 
a Necessity for the Interposition of this Court, when that 
legal Remedy is open; and though before the Year 1782, 
while the Power of the Ordinary, notwithstanding the 
Practice, to appoint such Administrator, was doubted, 
this Court interposed, in all the Instances since that Period 
the Jurisdiction has been assumed only under special Cir- 
cumstances; as in jlndrews v. Pozci/s[b); where, Probate 
having been obtained by a Perso n, alleged to have availed 
himself of Influence over the Testator, it seems to have 
been considered, that, when Probate was granted, the Or- 
dinary was stripped of his Jurisdiction; and accordingly, 
in Knight v. Duplessis (c), on a Motion for a Receiver, 

Ijoid llardwicke, acknowledging the Jurisdiction of the 
Ecclesiastical Court, states that to be the Ground of 

fa) 2 P. Wms, 5JQ, 2 Str, but Legacies paid bond Jidc 
614; ar»d see Wills v. Rick^ would be allowed, 1 Sch, and 
2 AtL 285. The Authority of 254. 

such Administrator is merely {b) 2 Bro. Pa. Ca. 47d. 
to collect the Effects and pay fc) 1 Fes, 324. 

Debts; not to pay Legacies : 


Andrem 
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1813. Andres v. Powys and the Case (a), in 1732 before Lord 
ATK^ON Harcourt. 

V, 

Hbi<^HAW. Here is no Allegation, that an Application has been 
made to theEcclesiastical Court for an Administration 
pendmte lite. Without any Endeavour to obtain it, or any 
Excuse for not making the Attempt, this Court is called 
upon to exercise this extraordinary Jurisdiction. Suppose 
an Administration pendente lite-io be granted: what is 
to prevent the Administrator from filing a Bill against 
ttltee Debtors ? Where then is the Necessity, that might 
accot;|^for die Introduction of so great an Inconvenience 
as two clashing Jurisdictions ? To induce this Court to 
interfere pending a Litigation^ lest the Property in dis- 
pute should be lost, it is incumbent on the Party apply- 
ing to shew, that the Powers of the Court, in which the 
Litigation is depending, are insufficient for the Purpose. 
Thus Lord Redesdale states the Principle (/>), strongly 
confirmed by the Cases of Kmg v. King (c) and Richards 
V. Chave (d). Admitting, that the Plaintiffs liave an 
Interest in the Subject of this Suit, yet, as they have not 
a proper Title to institute a Suit concerning it, a De- 
murrer holds {e). 


Lord Redesdale (f) refers to a Class of Cases to 
shew, that where an Executor does not appear by his Bill 
to have proved the Will, or appears to have proved it in 
an ^proper or insufficient Court, as he does not shew a 
complete Title to sue as Executor, a Demurrer will hold. 
In Phipps V. Steward {g\ which is not correctly reported. 


(a) Cited i Jtk.2Q6, 

(b) Tr. PI. 12*1. 

(c) 6 Ves. 172. 

/d) 12 Ves, 462. 

Lord Redesd. Tr. PL 


p. 136. Mr. Cooper's^ l66. 
ff) P.138. 

(g) 1 Aik. 285. See the 
Cases cited in Mr. Sanders*^ 
Notes, 


the 
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the Object of the Prayer appears by the RegUter’s Book 
to have been simply an Injunction against proceeding in 
the Ecclesiastical Court for Administration^ until the 
Will should be brought over from the East Indies: not a 
general Account of the personal Estate; whicTi could not 
be had without a personal Representative before the 
Court; and the Order granted on Motion was confined to 
an Account of the personal Estate in the Hands of the 
litigating Parties. Lord Hardwicke, who does not seem 
there to have adverted to the Casesof Walkers. Woollastan^ 
appears in Wills v. Rich {a) and Knight v. Duplessis to 
have been aware of it : and referring to jt, retracts^ or 
greatly qualifies, the Doctrine in Phipps v. Stewdrd: and 
the Doctrine, so qualified, admitting the Jurisdiction of 
the Ecclesiastical Court, was afterwards adopted in 
Richards v. Chave {b). 

The peculiar Feature of this Case is, that thi^ Fund is 
not in the Hands of the Widow and next of Kin, who are 
Parties to the Suit in the Ecclesiastical Court. The Al- 
legation is, not that the Property, Securities and Papers, 
are in their Hands ; but that they insist on Fraud, Influ- 
ence, and Incapacity, of the Testator; and obstruct the 
Suit, with the View of keeping the Property in this Trade; 
and the Danger suggested is in permitting it to remain 
with the Debtors. That since the Case of Walker v. 
Woollaston is not a sufficient Reason for the Application 
here; as an Administrator, •dppointed pendente lite in the 
Ecclesiastical Court, is equally competent to collect the 
Property, and obviate the Danger, as your Lordship’s 
Receiver. 


Sir Samuel Romilly^ Mr. Harty Mr. Leach y and Mr. 
Wingfield, for the Plaintiffs. 


, {a)2AtL2S4. 


18 ia» 

AtKlNSON 

V. 

Henshaw. 


(b) 12 Ves. 462. 


This 
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18 i 3. This is %. Case, singular in its Circumstances, and of 

Atkinson Peculiar Hardship ; Property, of great Amount, placed 
Vi in this hazardous Situation, pending a Suit in the Eccle- 
Hbnshaw. siastical Court, by Collusion of the Widow, the Heir 
and next of Kin, and the Partners in the Trade. Until the 
late Case of Rickards v. Chave (a), where the general 
Proposition, laid down by Lord Rrskine^ certainly seems 
to shake previous Detenninations, it was conceived, that 
a Bill for this Purpose would be sustained. The first 
Objection to the Remedy, proposed as a Substitution for 
the Aid of this Court, the Appointment of an Administrator 
pendente lite^ is the Inconvenience attending such an Ap- 
plication in this provincial Ecclesiastical Court. What is 
the Course of that Application : is it made by either, or 
both, litigating Parties : is the Preference given to the Ex- 
ecutor, or the next of Kin: or does the Court undertake 
the Responsibility of appointing its own Officer to collect 
Property of perhaps enormous Amount : can the Appli- 
caUon be opposed; and is it to be the Source of a new 
Litigation, maintained w ith the same Object, to continue 
the Property in the Hands of these Parties ; the new 
Partners being the Brother of one of the Survivors, and 
the Children of the Widow by a former Husband ? 

Admitting, however, that such an Appointment may be 
obtained, this is, according to your Lordship's Expression 
in King v. King almost of course: and even after 
such Appointment a Bill would lie, not by the alledged 
Executor, but by the next of Kin, if not for a Receiver, 
for an Account, and to have the Property secured for 
those, who may be entitled to it. Under these Circum- 
stances the Property cannot be represented as not in 
Danger. It is in the Hands of Persons, who have no 
Connection Avith it ; Strangers, in whom the Testator had 
no Confidence; to whom his surviving Partners have 

(aj 12 Ves. 462, (b) 6 Ves. 172 . * 


taken 
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taken upon them to transfer 14,000, his Property: the 
Will expressly guarding against leaving half that Amount 
ill the House longer than the Executors shall consider it 
secure. It is in Danger, as your Lordship has expressed 
it (fl), being in the Hands of Persons, who have no Con- 
cern with it ill eirlier Event, a Will established, or amln- 
testacy, Tliis Jurisdiction, which has been assumed for a 
Jong Course of Years, and has proved extremely bene- 
ficial, cannot now be relinquished. It was exercised in 
the Case of Walker v, Wingfield (A), and many other In- 
stances, besides King v. King. Knight v. Duplessis 
turned upon its peculiar Circumstances. 

The 


(a) 6 Ves. I73. 

(^) Walker V. Walker^ lOtli 
May^ 180.5. Reg. Lib. B. 
1804, fo. 709. 

The Bill stated, that Ann 
Walker, being seised of some 
Freehold Estates, and pos- 
sessed of a very considerable 
personal Estate, died on the 
14th October, 1801, intestate 
and unmarried; leaving the 
Plaintiffs, her sole next of Kin ; 
that the Defendants William 
Walker and Harriet Mary 
Walker soon after the Death 
of Ann Walker, exhibited in 
the Prerogative Court a Pa- 
per-writing, alledged to be the 
Will of Ann Walker ; and ap- 
plied to have Probate thereof 
granted to them as Executor 
and Executrix therein named : 
but the Plaintiffs having en- 
tered a Caveat against prov- 


ing the said Will, and Pro- 
ceedings having thereupon 
been had in the said Court, 
a Sentence was on the 8th 
November, 1 804, pronounced ; 
dcclaring,thatthe Paper,pro- 
pounded by the Defendants, 
was not the last Will of Ann 
Walker ; that pending the 
Proceedings in the Preroga- 
tive Court the Defendants or 
one of them under the Pre- 
tence of being the Executor 
and Executrix of Ann Walker 
or by some other Means got 
inlo their Possession all the 
ready Money and Securities 
and all or the greatest Part of 
her Effects, and also all the 
Title Deeds and Writings re- 
lating to her real and Lease- 
hold Estates; that immedi- 
ately upon pronouncing the 
Sentence by the ♦Prerogative 
Court 


1813. 

w-' 

Atkinson 

V. 

Hxnshaw. 
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c 

The Demurrer to this Bill stands upon these Grounds; 
firsts that until Probate the Plaintiffs cannot sustain a Suit ; 

secondly, 


Court the Plaintiffs became 
entitled to have Letters of Ad- 
ministration granted to them : 
but the said Defendants have 
lodged an Appeal; and under 
such Pretences as aforesaid 
the Plaintiffs have been pre- 
vented in obtaining Letters of 
Administration to.^^a» 
so as to become her legal 
personal Representatives ; and 
in the mean Time the De- 
fendants have in their Posses- 
sion all or the greatest Part 
of the personal Estate of the 
Intestate; and her Freehold 
Estates are very much inter- 
mixed with her Leasehold 
Estates; and the Title Deeds, 
belonging to the said respec- 
tive Estates, are very much 
btended ; and Sums of Money 
have been received by tjlie 
Defendants, or some of them, 
as Rents and Profits of the 
real Estates, which are in fact 
the Rents of Chattel Estates: 
the Bill therefore praying to 
have the Property secured, 
and a Receiver of the Rents 
and Profits of the real and 
Leasehold Estates, and to 


collect and get in the out- 
st^mding personal Estate ; and 
in case it should appear ne- 
cessary for enabling the Per- 
son or Persons so to be ap- 
pointed to collect in such 
outstanding personal Estate 
and to receive such Rents 
and IProfits, that an Admini- 
strator fendenit lite should 
be appointed, then that the 
Defendants might be directed 
to jom with the Plaintifife in 
any proper Application to be 
made to the said Prerogative 
Court to grant such Admini- 
stration. 

The Defendants William 
Walker and Harriet Mary 
Walker by their Answers 
stated, that at the Death of 
Ann Walker a Paper-writing 
was in her Possession, of her 
own Hand-writing, and signed 
and sealed by her, tliough 
not attested by any Witnesses, 
bequeathing some Legacies, 
and the Residue of her per- 
sonal Estate and all her 
Mortgages and the Estates 
therein mentioned to the said 
Defendants ; and appointing 
them 
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secondiyi that upon an Application to the Spiritual Court 181S. 

Administration pendente lite might have been obtained; Atki^on 

and the Admijiistrator^ so appointed, might file a Bill to 

have the Account taken ; and the Question is, \rhether,as Hen^HAW^. 

it appears, that there is a Suit depending in the Ecclesias* 

deal Court, by reason of which Probate has not been 

hitherto obtained, this J urisdiction attaches ; founded upon 

the Fact, that the Persons, named as Executors, ar^ not 

by Probate Executors ; and an Administrator pendihte 

lite might be granted; the Bill meaning to alledge, that 

the two Executors, who sue, are Co-executors with one of 

the Defendants, who is combining with Persons, having no 

Interest in the Testator’s Estate, holding above <£100,000 

of the Assets in their Hands ; and that the Object of this . 

Suit in the Ecclesiastical Court is to delay Probate tyith 
the Intention of keeping the Property in the Hands of 
the Partnership, and of annulling the intermediate Ex- 
ercise of that Discretion, which is to determine, whether 
this Sum of £60,000 is to be taken out of the Partner- 
8hi||i,or not 


them joint Executors of her 
Will; that they appealedfrom 
the Sentence of the said Court 
to the Court of Delegates ; 
who pronounced for the Ap- 
pellants; reversed the De- 
cree ; and retained the prin- 
cipal Cause ; which is yet de- 
pending. The Answer admit- 
ted, that the Defendants had 
received some Part of the 
personal Estate, and had paid 
a considerable Part of it into 
the Bank ia the Accountant- 
General’s Name; submitting, 
whether a Receiver ought to 


be appointed to collect and 
get in the personal Estate of 
the said Ann Walker. The 
Defendant FhiUis ^ingfield 
claimed as Heiress at Law 
and one of the next of Kin. 

Upon Motion the Lord 
Chancellor made the Order 
for a Receiver, to collect and 
get in the outstanding perso- 
nal Estate, with the usual 
Directions ; and rliat the De- 
fendants should deliver over 
to the Receiver all Securities 
and Books and Papers re- 
lating tliereto, &o. 


Many 
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1813 . Many C^es were cited : which clearly establish, that 

Atkinson Previously to Walker v. Woollasion there was no Doubt 
of the Jurisdiction of this Court in the mean time, before 
Henshaw.' Probate, to collect the Funds, as far as can be, by its 
Receiver, that is, by Means, which this Court has, and the 
Ecclesiastical Court has not ; in order to preserve them, 
to be disposed of according to the Title. 

If this Jurisdiction prevailed previously to Walker v. 
Woollastoriy the next Question is, whether that Case, de- 
termining, that an Administrator pendente lite has such 
Power, is to be taken as destroying the Jurisdiction, which 
up to that Time had been asserted. After much Con- 
sideration upon that 1 found it impossible not to admit, 
that there is considerable Authority both Ways : but upon 
all the Principles, Authorities, and Doctrine, I cannot find 
a Ground for holding, that, as there may be an Admini- 
stxzXor pendente lite^ this Court shall not exercise the same 
Jurisdiction it would have exercised, when it was not un- 
derstood, that such an Administrator wduld have allgtlic 
Powers until Probate or a complete Administration, that 
are necessary to preserve the Estate. The Difficulty upon 
that is, that in ordinary Cases, if this Court for the Bene- 
fit of the Parties gives a Receiver, it is upon this Ground, 
that the Ecclesiastical Court cannot do that, until the Suit 
comes to its End ; which may be the Subject of Appeal ; 
and without any Intention of Delay might necessarily con- 
sume much Time ; during which the Property might be 
wasted ; and upon that Principle among others this Court 
has interposed. 

Admitting however, that, if there is an Administrator 
pendente lite, there is no Occasion for a Receiver, a Pro- 
position liable to some Doubt, is there in this Instaime an 
A^lministrator pendente lite : or when is there to be one ; 
and is it proved, that a Suit for that Purpose is instituted ; 

ill 
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hi which the FitneSs or Unfitness of the Person may be ISIS* 
canvassed? Much Destruction of Property may take Atkinson 
place before t^e Appointment of such an Administrator, 

There is, I admit, a Distinction, whether after Answer a Henshaw. 

Receiver shall be appointed, or not. The Objection 

would be, that both are interested : and if they would agree 

to the Appointment of an Administrator pendente litey 

there would be a Person clothed w^ith Authority to get in 

the Property (1). 


Taking this to be a good Objection in ordinary Cases, 
that an AAm\v\\^iv 2 XoT pendente appointed, in 
Morgan v. Harris (a) Lord Thurlow held, that, if any 
Fraud stood in the Way of the Ecclesiastical Court’s 
acting with Effect, that w'ould certainly give Jurisdiction. 

Tn that Case the Release was alledged to have been ob- 
tained by Fraud : the Ecclesiastical Court could not deal 
with it : but Lord Thurlow thought, that the Allegation 
of Fraud ousted the Application of all the Cases, in which 
it was held, that the Court would not act, until an At- 
templhad been made to obtain an Administration perwr/cw^e 
lite. I must upon the Argument of the Demurrer take On Argument 
the Allegations of the Bill to be true (£) ; and it alledges, of Demurrer 
though in very inaccurate Terms, as gross a Case of the Allegationa 
Fraud as can be, with the View of preventing the Eccle- of the Bill 
siasticai Court from giving the Character, which, it is taken as true, 
said, the Plaintiffs ought to have : one Defendant being 
a .’erson intrusted v^th the Discretion to deternline, 
whether tliis Sum of £60,000 is to remain in the Partner- 
ship, in which two of her own Sons, having no Interest in 
the Testator’s Estate, are concerned ; and the whole Ob- 

(a) 2 Bro. C. C. 121. 


( I ) On the Power of an 254 ; and see Molineam v. 
Administrator pendente Hie Bird, Mosel 235. 
appointed by the Ecclesiasti- (2) Mitf^ PL 172. (2d Ed> 
cal Court, see 1 ScK and lef, 

ject 
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1813, 

May. 

July 2. 

Jurisdiction of 
a Court of 
Equity pending 
a disputed Ad- 
ministration in 
the Ecclesiasti- 
cal Court' to 
protect the 
Property by a 
Il^ceiver not 
ousted by the 
PoweTof the 
Ecclesiastical 
Court to ap- 
point an Ad- * 
ministralifr 
pendente Hie. 


CASES IN CHANCERY. 

ject of the Suit in the Ecclesiastical Court being to dela;^ 
Probate. That is a Case of Fraud ; and though the Bill 
is inaccurate, it brings forward upon the jvhole Circutn- 
stances; that form a Case of Exception, if that is neces- 
sary ; and I cannot find a Ground, which previously to 
the Decision of Walker v. Woollaston would have induced 
this Court to interfere before Probate, on which it ought 
not to interfere, though Administration pendente lite might 
be obtained, unless the Proceeding for that Purpose does 
not admit any of that Litigation, which would introduce 
the same Danger, that existed in the Reasoning of the 
Court in that Case. This Demurrer must therefore be 
over-ruled (a): 

(a) See Ball v. OUver^ the v. Evan$^ 1 Ball and Bent. 
following Case, and GalUvan igi. 


BALL v. OLIVER. 

T he Bill stated, that John Olvoer^ being possessed 
of considerable personal Property, on the 28tli of 
November, 1811, died intestate, a Bachelor ; leaving the 
Plaintiffs hb Brother and Sisters of the Half-blood, and 
only next of Kin ; that the Defendant Catharine Oliver^ 
representing herself to be the lawful Daughter of the In- 
testate, obtained Letters of Administration ; and took Pos- 
session of hb personal Estate ; upon which the Plaintiffs 
instituted a Suit in the Ecclesiastical Court for the Pur^ 
pose of getting these Letters of Administration recalled, 
and of obtaining Administration ; which Suit is still de-* 
pending. The Bill, charging, that the Defendant is insoL 
vent, prayed an Account, and an Injunction, restraiiiing her 
peodiiig the Suit in the Ecclesiastical Court from getting 
in or disposing of the personal Estate. The Defendant 
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by her Answer, insisting on her Legitimacy, denying the 
Charge of Insolvency and the PlaintiflTs Right as next of 
Kin, moved to dissolve the Injunction (a). 

Sir Samuel Romilli/y and Mr. Roupell, in support of 
the Motion. 

Mr. Heald, for the Plaintiffs. 


The Vice-Chancellor. 

As there is some Difference in the Authorities upon this 
Subject, I wished to look into them, particularly Richards 
V. Chtive (6): a Case, not of an Administrator, but of ah 
Executor, before Probate; and Lord Erskine*$ Judgment 
was against granting a Receiver ; but in the Argument 
Mr. Leach mentioned a contrary Decision, Liddell v. 
LiddelL I am relieved however from an Inquiry into the 
Authorities; having seen a Note of a recent Case, A/Arm- 
S 071 V, Henshaw (c); in which they were all brought 
under the Consideration of the Lord Chancellor; who, 
having taken Time for Consideration, delivered a very full 
Opinion upon this Subject ; and appears to have persevered 
strdngly in his Judgment, expressed on a former Occa- 
sion {d). The first Case, that has relation to this Subject, 
is there referred to; Walker Woollaston(e)\ a Decision 
ill the Court of Common Pleas, affirmed upon a Writ of 
Error in the King's Bench, that an Administrator 
lite in the Spiritual Court concerning a Will has the 
Power to bring Actions for recovering Debts: a Ques- 
tion, which, after much Fluctuation, was then finally 
' 

(a) See Gadivanv, Evans, 1 (c) The preceding Case. 

Bail and Beat igl, and Atkin^ {d) King v. King, 6 Ves. 
son v. Henskdv), ante, tlie pre^ 172 . 
ceding Case. (e) 2 P. W%U, 576 . 

(&) 12 >%«• 462. 

VoL. II. H settled; 


1813 . 

Ball 

V. 

Oliver. 


July 2. 


Power of 
Administrator 
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for recovering 
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settled; aiid Zee, Justice, having at first expressed Doubt, 
finally concurred with the rest of the Court in the Opi- 
nion, that the Administrator has such Power. * 

lii Phipps V. Steward {a) Lord Hardwicke, citing Pmis 
V. Andrews {b ) and a former Case of Japhet CrookCy in the 
Timd of Lord Harcourt^ asserted the Jurisdiction of this 
Court to interpose notwithstanding Walker v. Woollaston. 
In Knight v. Duplessis (c) however his Lordship refused 
to grant a Receiver ; referring to those Cases ; and upon 
the Ground, that an Application might be made to the 
Ecclesiastica<l Court for an Administrator pendente litej 
thought this Court ought not to interpose ; admitting ex- 
pressly, that the Application is proper, and the Jurisdic- 
tion to be exercised, where the Suit is instituted after 
Probate; as after Probate the Ecclesiastical Court could 
not grant an Administrator pendente lite: so that there is 
no other Method for the' next of Kin against a Will ob- 
tained by Fraud, In Wills v. Rich (d) ^ Receiver was 
appointed, while the Will was in. Controversy in the 
Commons : Lord Hardwicke however observing, that the 
Ecclesiastical Court in Cases of controverted Wills ap- 
points an Administrator pendente lite I9 take care ofii the 
Estate ; referring to Walker v. V/oollastoHy as settling the 
Point of his Authority to bring Actions; having in Phipps 
V. Steward stated the Ground of this Jurisdiction ; that 
the Ecclesiastical Court has no Way of securing the Effects 
in the mean time. 

Thus it stood until the Decision by the present Lord 
Chancellor in 1801 in King v. King(e): a very strong 
Case certainly ; where there is a Reference to Lord Redes-- 
d£i/e(/); who states, as the common Course, that during 

(a) 1 Atk. 285 (d) 2 Atk, 285. 

(i) 2 Bro. P. C. 476. (e) 6 Ves. 172. 

(c) 1 Ves. 324. (/) Treat! Plcai; 122^ 123. 


a 
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a Suit in the Ecclesiastical Court for Administration of 
th<e Effects a Court of Equity will entertain a Suit for 
the mere Preservation of the Property, until the Litigation 
in the Ecclesiastical Court is determined ; and though it 
was objected that the Ecclesiastical Court might appoint 
an Administrator Zi/c, the Lord Chancellor did 
not conceive that to oust the Jurisdiction; stating the 
Appointment of a Receiver to be almost of course, where 
it is ill Dispute, who is the personal Representative; where 
the Matter is in Controversy in the Spiritual Court; as 
whether tliereis an Intestacy, or not. Richards v. Chave {a) 
is the only Case, in which a Doubt has b^n expressed 
upon this Doctrine, that the Power of the Ecclesia||^ical 
Court lo grant Administration pendente lite would not 
prevent this Court’s appointing a Receiver. The Subject 
has, how'ever, since been very fully examined in Atkinson 
v. Henshazi) {b)y certainly under Circumstances much 
more forcibly calling for the Interference of the Court 
than these. All the Authorities wdre on that Occasion 
cited ; and it was strongly urged, that being before Pro- 
bate, in which Case an Administration pendente Hie might 
be had, it was improper to interpose by granting a Receiver: 
but the Lord Chancellor in an elaborate Judgment upon 
a Review of all the Cases persevered in, and strongly con- 
firmed, the Opinion he had formerly expressed in Kingy. 
King in favour of the Jurisdiction of this Court to interfere 
by granting a Receiver lo protect the Property, wdiile the 
Suit is depending in the Spiritual Court; though an 
Administration pendente lite might be obtained. 

Under these Circumstances, the Right to Administration 
disputed, Debtii outstanding, anil no Measures appearing 
to be taken for the Management of this valuable Lease- 
hold Property, though Insolvency is denied by the De- 
fendant, stating, that she has expended more than she has 

(a) 12 Ves^ 462^. ' (6) Ante^ the preceding Case. 

H 2 .received, 
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feceivAd, the mere Power of the Spiritual Court to grant 
Administration lite is not a sufficient Ground for 
this Court’s refusing to act ; and upon the Authorities it 
seems to mp proper to continue the Injunction, and grant 
a Receiver pending the Proceedings in the Ecclesiastical 
Court. 


SMITH i;. BLOFIELD. 

A SECOND Attachment, issued against the De- 
fendant for want of an Answer, being returned cepi 
corpus^ a Messenger was moved for in the last Term ; and 
the Order drawn up ; upon which the Messenger procured 
the Lord Chancellor's Warrant; and was in search of the 
Defendant ; pending which he put in his Answer. 

A Motion was made, that it may be referred to the 
Master^^o tax the Plaintiff’s Costs, occasioned by the 
Defendant’s Contempt in not putting in his Answer, and 
of this Application, and the Reference ; and that the De- 
fendant may be ordered to pay the Costs taxed. 

Mr. Collinson, for the Defendant, resisted the Motion, 
on the Grounds, that the Answer being-accepted, the 
Plaintiff had waived the posts, except as Costs in the 
Cause ; relying on the late Case {a ) ; and contending, that, 
at all Events, the Costs of the Application ought not to be 
added to those of the Contempt. 

Mi*. Gregg, in support of the Motion, insisted, that if 
an Attachment issues for Want of an Answer, the Con- 
tempt cannot be cleared without Payment of Costs; dis- 

(a) Anonymous, 15 Ves. Tastei, ante,Vol L 824, and 
174 , and see Boehm v« De the References. 

tinguishing 
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tifiguitlting the Case cited ; as the Plaintiff had replied to 161S. 
the Answer. 

The Fic 0 -Chaneellor, observing, that the Case cited 
determined, that the Right to Costs immediately by Pro- 
cess of Contempt was waived by accepting the Answer, 
refused the Motion with Costs. 


BLISS V. BOSCAWEN. 


T he Bill grayed an Injunction against proceeding at 
Law. The Plaintiff upon the Answer moved for 
an Injunction on the Merits ; which, upon Discussion, 
was refused. He then amended the Bill; and added 
another Party. All the Defendants, being served with 
a Subpoena to answer the anlended Bill, appeared; and 
obtained an Order for six Weeks Time to answer ; upon 
which the PlaintilT obtained the common Injunction for 
staying Proceedings at Law. 

A Motion was made to discharge that Order on the 
Ground, that an Injunction had been refused on tlie 
Merits, appearing in the Answer to the original Bill. 

Sir Samuel Romilly, and Mr. Hall, in support of the 
Motion. 


1813, 
June 29 . 
Jul^ 1 . 

Injunction, 
refused upon 
Merits in the 
Answer, not 
obtained of 
course upon 
amended Bill. 


It has been distinctly decided, that, an Injunction being 
dissolved on the Answer coming in, the Plaintiff, amende 
ing, or filing a supplemental Bill, shall not have a new In- 
junction unless upon the Merits : Travers v. Stafford (a), 
* Lady Markham v. Dickinson (6), Edwards v. Jenkins (c), 
and the Anonymous Case before Lord Hardzencke (d)^ 
In the Case of Nelthorpe v. Law(e) the Plaintiff, not 
having moved for an Injunction npoti the original Bill, he 

(а) 2 Fes. 19 . Jmb. 104. (d) 3 604. 

(б) 1 Fes. jun. 30. (e) 13 Fes. 323. 

(c) 3 Bro. C. C. 425. ^ 

H3 


after 
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Injunction 
falls by 
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Bill, unless ex- 
pressly saved. 
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after Answer amended ; and obtained it upon the amended 
Bill. Can an Injunction, which has been refused upon 
the Merits, be thus obtained by an Amendment perfectly 
immaterial, the Alteration, for Instance, of a Letter^ or 
perhaps false in Fact i 

Mr. Hart, and Mr. PaTker, for the PkintifFs, resisted 
the Motion; relying on Nelthorpe v. Law, theuinon. Case 
in Barhardiston ('aJ, Rr\d Gilbert {b). 

The Lord Cha^^cellor. 

If the PlaintilF having obtained an Injunction aniertds 
the Bill, the^ Injunction is gone ; unless it is sustained by 
the Terms of the Order, expressing, that it is to be 
■ without Prejudice to the Injunction : then if the Injunc- 
tion would be gone, unless expressly saved by the Court, 
it would be extraordinary, if, the Injunction being refused 
upon the Merits, the PJaiiitiff shall have it by amending 
the Bill ( 1 ). In the Case of NeUHorpe v. Law I made that 
Order with Reluctance: but was bound by the Prac- 
tice. The Proposition is absurd, that the Court holds a 
Plaintiff so strictly to the Rule, that he shall put his best 
Case forward at first (2), as not to permit him to amend 
without losing the Injunction, unless expressly saved in 
that Order of Amendment; yet, if upon discussing the 
Merits the Court thinks him not entitled to an Injunction, 
he shall obtain it by amending ; not communicating to the 
Court, w hy he did not make the Case for it at first. I do 
not say, you cannot have an Injunction ; the only Question 
is, how" you arc to apply for it; and, if the Case has all 
these Peculiarities, it must be by a special Motion^ 
founded upon them ; and you cannot take the ordinary In. 
junction nisi. 

{a) 13 Ves. 322. (b) Ib. 183. 

(1) Travers y. Lord Staf- (2) Vide Sharpy. Ashton, 
^ord, A mb. 104. Lady Markham 3 VoJ. 144, and Norris 

V. Dickinson, 1 Fes. ^un. 30. v. Kennedy, 11 Fes. 565. 

GIBSON 
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GIBSON t;, CLARKE. 

I N this Case {a) an Order had been made, on Motion, 
for a Reference to the Master to see, whether the 
Plaintiff can make a good Title to the Estate in Question, 
according to the Contract between the PlaintiflF and De- 
fendant. The Purchaser, who by his Answer insisted, that 
according to the Abstract delivered, the Vendor not in 
a Situation to make a good Title, moved, that to the Mi- 
nutes should be added an Inquiry as to the Time, when 
the Vendor could make a Title. 

Mr. Leach j for the Vendor, contended, that such an 
Inquiry could not be ||btained without a special Case. 


1813, 

July 1. 

Inquiry at 
what Time a 
Title could be 
made, the Sub. 
ject of farther 
Directions after 
the Report 
upon the Title ; 
and not to be 
combined with 
the Reference 
of Title. 


Sir Samuel for the Purchaser, said, it was 

necessary to ifeltle the Practice in this Respect ; such 
Orders having been frequently made. 


The Lord Chancellor. 

I believe, we have fallen into Irregularity by departing 
from what was, I conceive, the old Practice, upon a De- 
cree for specific Performance to direct a Reference to the 
Master simply to inquire, whether a good Title could be [ lOf ] 
made, or not. When it came back, upon farther Direc- 
tions the Question of Costs arose ; and in that Stage the 
Time, when a Title could be made, was looked at; and 
then every one was in Possession of all, that passed in 
the Master's Office as to the Title ; a 1 being Paj lies to 
the Proceedings ; ana that was the Ground of the Refe- 
rence back to the Master. Lately, ^ince the first Mo- 
tion (1) for that Purpose, discussea oetween Sir James 
Mansfield and me, the Reference of Title has been made 

(a) Ante^ Vol. 1. 500. 

(1) Moss V. Matthews^ 3 Ves, 21 g. 

H 4 npon 
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1613. 

Gibson 

V, 

Clarke. 


upon Bi||^d Answer ; and it has frequently been prayed^ 
thatit should also be referred to the Master to inquire, at 
what Time it appeared, by the Delivery oT an Abstract, 
that a Title could be made ; and in some Instances that 
has been done by a Sort of Consent : in others it has been 
omitted : but I conceive, that according to strict Practice 
this Order ought not to be made, until it is ascertained by 
a Report, whether there is a good Title, or not, and by 
eve ryThiig, tbat passed in the Master’s Office, what is the 
Ground of it. If however the Purchaser does not insist 
upon the last Term of his Notice, that will not preclude 
his asking for it, when the Cause comes back upon the 
Master’s Report (l). ’Where a Reference is made to the 
Master according to the new Practice, if the Answer 
states Transactions, as to the l^eliferyofincompleat Ab- 
stracts, Objections taken, farther incomplete Abstracts 
delivered, 8cc. and it appears on the Face Sf the Answer 
itself, that a Title could not be made at the Time, upon the 
Point, when the Abstract was delivered, &c. which is 
merely with reference to Costs, you are always at Liberty 
to slate what passed in the Master’s Office upon the 
Inquiry (2). 


(1) Daly Vi Osborne^ I 
Merivalcj 382. 

(2) This Case, appearing to 
have excited some Dissatisfac- 
tion (See Jennings Hopton, 
i Madd, 2il) has been com- 
pared with the Register's 
Book (A. 1812, Fo. 1405); 
by which the Order appears 
expressly confined to the first 
Part of the N otice, preserving 
the Minutes, as they origi- 
nally stood, for a Reference 
merely, whether the Vendor 


can make a good Title : the 
Purchaser certainly not suc- 
ceeding in the farther Object 
of his Notice, an Inquiry, 
when the Vendor could make 
a Title ; perhaps adopting the 
Lord CAcmceZ/or's Suggestion, 
by not insisting on it. 

The Casewasjeported, not 
as a Decision, but to preserve 
the valuable Observations of 
the Court upon a Practice 
wholly modern, and, as it ap- 
peared, very little understood* 


WILD 
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WILD t’. HOBSON. 


1S13. 

Lincoln’s 
Inn Hall. 
July\6, 

T he Bill, filed by two of the next of Kin of Daniel Practice 
Hobson^ who died in February^ 1805,/ priced an at Law, inite 
Account, and a Receiver. The Defendant Fdward Hob- general Appli- 
claimed as Administrator, with the Will annexed, cat;on confined 
dated the 29th of January ^ 1805, devising all the Testa- Ejectment 
tor’s Property to the Defendant by tl|e Name of Thomas f 
Hobson. gjgy 

ceedings until 

A Motion was made by the Defendant Hobson^ that Payment of the 
all farther Proceedings in this Cause may be stayed, until Costs of a for- 
the Plaintiffs shall pay him ^495 : 10s. remaining due for Action be- 
Costs taxed in an Action of Ejectment, brought in Trinity 
Term, 1812; and until the Costs, incurred by the Defend- 
ant Hobson in defending the Proceedings, instituted . by lowed in 
the Defendant William Wild and Ann Isherwood in the Equity, even 
Ecclesiastical Court, shall be taxed and paid, and until tlie where the for- 
Plaintiffs shall have given Security for such Costs as may 
be awarded in this Cause; and, if the Costs at Law and 
in the Ecclesiastical Court shall not be paid within one 
Month after delivering the Amount of the Taxation, that Matter, notap- 
the Bill shall be dismissed with Costs. plied to a for- 

mer Suit at 

The Affidavits in support of the Motion stated, that 
after Probate of the ^Vill the Defendant William Wild, 
one of the next of Km of the Testator, instituted Pro- gpj. 

ceedings to set it aside in the Ecclesiastical Court ; where ritual Court by 
he was admitted to prosecute 'in formi pauperis; con- some of the 

“ next of Kin, 

disputing, as Paupers, a Will on the Ground of Incapacity ; the Plain- 
tiff in Equity being another of the next of Kin. 

tending, 
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IBIS. 

'-v-' 

Wild 

•Vs 

Hobson. 


tendiDg^ that at the Date of the Will the Testator was 
insane; that in January, 1811, the Cotlrt decreed in fa* 
vour of the Will ; observing, that if William Wild had 
not sued in forma pauperis, he would from the gross 
Nature of the Case have been subjected to Costs ; that 
William Wild obtained Leave to appeal ; but, being dis- 
paupered, did not prosecute his Appeal ; and, the Exe- 
cutors being dead. Administration with the Will an- 
nexed was granted to Edward Hobson, the Residuary 
Legatee. Thai Administration was^ recalled in conse- 
quence of another Suit, by Ann Isherwood, another of 

the next of I^n; which was afterwards dismissed for want 



of Prosecution. Two Actions of Ejectment, brought by 
Thomas Sykes, the Heir of the Testator, in 1807, w-ere 
abandoned; and a Bill, filed in 1805 by William Wild in 
the Exchequer, to prevent the Transfer of Stock belong- 
ing to the Testator, was in 1811 dismissed for want of 
Prosecution. 


In 1808 the Defendant filed a Bill to prove the 

Will in the Court of Chancery ; and the Heir and his 
Wife released; and levied a Fine to confirm it. In Trinity 
Term, 1812, another Ejectment was brought in their 
Names ; in which the Court of King's Bench ordered Se- 
curity for the Costs in case of a Nonsuit, Discontinu- 
ance, or a Verdict against the Lessor of Plaintiff. That 
Cause was tried at Winchester in July 1812; and a Ver- 
dict given for the Defendant Hobson ; and the Costs were 
taxed at c£ 1195 : lOjf. 

Mr. Leach, and Mr. Heald, in support of the Motion. 

Thi# Application stands upon a Principle in the Admi- 
nistration of Justice, common to all Courts; that a Party 
shall not be barrassed by a iecopd Litigation upon the 
same Subject of Property, by the same Party, who had 

failed 
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failed in a previous Litigation, until the Costa of that for- 
mer Attempt have been paid: Pickett v. Loggon(a), 
That the Suits should be in the same Court is not re- 
quired. The Principle is the double Vexation ; which 
applies equally to two Proceedings by the same Party 
upon the same Subject, whether in the same Court or 
different Courts. Thus after the Failure Of an Ejectment 
ill the Court of King*s Bench another Ejectment in the 
Court of Common Pleas must be subject to the Applica- 
tion of this Principle: Melchart v. Halsey (6). If the 
former Suits were instituted for the Benefit of these 
Plaintiffs, if they are substantially the Claimants, the 
Court will not permit this Right of the Defendant to be 
baffled by Agreement or Contrivance. 

Sir Samuel Romilly, Mr. Fonblangue, Mr. Harty and 
Mr. Smith, for the Plaintiff’s. 

There is no Instance of such an Application granted 
under similar Circumstances. The Principle relied on 
has been at Law confined to the Action of Ejectment ; 
entirely a Creature of the Courts at Law ; and there is 
but one Authority of Costs directed to be paid by the 
Plaintiff upon an Ejectment not brought by himself: but 
it was by his Father, Only two Instances are to be 
found of applying in this Court that Rule of Law as to 
Actions of Ejectment : Pickett v. Loggon (c) ; a Case of 
two Suits in this Court ; and another (d), of Proceedings 
in this Court stayed, until the Costs of a Suit in the Court 
of Exchequer were paid: but both Bills were, as in 
Pickett V. Lvggony for precisely the same Purpose. This 
Suit is not upon the Face of it for the same f^urpose, and 

(a) 5 V es. 7p2. (rf) Holbrooke v, Craerqfty 

(i) 3 Wils, 149* 5 Ves. ;o6, Note (6). 

(<?) 5 Ves. 702. 


Kfl 

1611* 

WitD 

Homon. 


instituted 
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4iidtitoti^ by the same Party^ as the others* Will the 
Coart go into a long Discussion upon Affidavits^ that it is 
so substantially ? The Suit in the Spiritual Court was 
instituted by a Plaintiff, suing in form i pauperis ; and 
Costs being on that Account not given, this Court is in a 
Suit instituted by another Person desired to reverse that 
Decision, and give Costs ; to assume, that ,the Ecclesias- 
tical Court had before it the same Question, the same 
Evidence, and Means of determining upon the Rights of 
the Parties. How can it be presumed, that the Spiritual 
Court tried the Rights, put in Issue in this Cause ; involv- 
ing distinct Cjaims, one as Heir at Law, the other as per* 
sonal Representative? The only Subject of Suit in that 
Court was the Right to Administration under the Will of 
1805. 

The Lord Chancellok. 

This Application appears to nte to be of very great 
Importance; and in my Experience was never before 
granted; and I am anxious to state the Reasons, upon 
which, though perhaps in this Case it might be morally 
right, with reference to Principle and general Mischief I 
dare not venture to grant it. On the other Hand, though 
pressed to dismiss this Motion with Costs, under the Cir- 
cumstances I shall not do that. 

Upon looking into the History of Courts of Law with 
reference to Applications to stay pending Proceedings, 
until the Costs of former Proceedings have been dis- 
charged, not dismissing the second Action, but merely 
staying it until Justice shall be done to the Defendant in 
the former Action, by paying those Costs, w^hich the Law 
has imposed on the Plaintiff, it appears to have been ori- 
ginally very much confined to the Action ^of Ejectment ; 
and it may be laid down generally, that in an Action, so 
much a Creature of their own Formation, it is not unfair, 


as 



CASES IN CHANCERY. 


us a general Rule, that the second Action should be stayed, 
if the Costs of the former are not paid : not universally ; 
as in many ItfttanceSi though the same Question, that 
arose in the second Cause, must be capable of being tried 
in the first, it might not be the Fault of the Party, that he 
did not bring it on. This was afterwards extended to the 
Action for viesne Profits : but so lately as the Time of 
Lord Chief Justice De Grey {a) there was considerable 
Doubt, whether a Court of Law would apply that Prin- 
ciple, represented as one of general Application both at 
Law and in Equity, to any other Action than those two. 
The Opinion of the Court, as it is expressed, seems to ex« 
tend to Actions quite of a different Nature, upon Con- 
tract : but they very cautiously went no farther than stay- 
ing the Proceedings, expressly on the Ground, that they 
were satisfied, that the second Action was vexatious ; and 
Blackstone^ iSmiicey having expressed his Opinion, that in 
all Cases, where the Merits have been tried, the Plaintiffs 
should not be permitted to commence a second Action 
to try the same Matter before Costs paid in the first, 
draws back a little, influenced, I suppose, by the Caution 
of the other Judges ; and also puts the Decision upon the 
Vexation in that Instance. 

That Case is also an Authority in another Respect for 
this Application; that one Court will in certain Proceed- 
ings stay a second Action, though the first was in another 
Court. In that Instance it was in the Court of King^s 
Bench : but it was a Case of very simple Circumstances. 
I admit also, that there may be Cases, in which a Court 
of Equity will stay Proceedings in a Suit, which is for the 
very same Matter as another Suit in another Court of 
Equity: but the Difficulty I have is, whether that Prin- 
ciple, upon which a Court of Equity will interfere for 


isia. 

Wan 

*>. 

Honsoif* 


In an Action 
on the Case 
Proceedings 
stayed until 
Payment of the 
Costs of a for- 
mer Action be-* 
tween the same 
Parties, in 
another Court, 
upon the 
Ground of 
Vexation. 


{a) Melchari v. Ha/sey, SWiU, 149- 


this 
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Plea of 
anotl^r Suit 
for the same 
Matter referred 
to the Master. 


Distinction of 
legal and equit- 
able Jurisdic- 
tions upon the 
same Subject^ 
with reference 
to the different 
Modes of 
Proof. 
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this Puriiose^ admits Application^ where one Suit is in 
Equity^ and the other at Law; audj douht that. Eveii the 
Diligenc^e, which has been exerted on thiSi,Occa^o%hi| 
produced but one Instance. Jn one !of the tWP C|f|^, 
that were eked^ the first Suit was in the Court of 
chequer: but there^^was no Contest here^ whether bofii 
Suits were not for die sao:^ Matter. Suppose a Plea 
put in -of another Suit depending for the same Matter : 
upon that Plea^ the Court having found it impossible to 
examine its Truth, there must be a Reference to the ' 
Master to ascertain, whether the Suits are for the sanie 
Matter (a). If the Defendant will not plead, but consents, 
the . Plaintiff giving Security for the Costs incurred, that 
the second Suit shall proceed, I do not say, the Codtt 
would not permit that, where both Suits are in Equity ; 
but, if upon the Allegation, that they are for tbe same 
Matter, Security for Costs is required, 1 ought to take the 
same Course; ascertaining by tbe ^Master’s Judgment upon 
a Reference, whether these Suits are for the same Matter ; 
or whether this BUI opens to different Relief from^^bat, 
which could have been had in the Ecclesiastical Cpurt, 
or upon the Ejectment. No Instance has yet been pro- 
duced of an Application to stay Proceedings, until Costs 
paid, or upon any other Terms, wiien the first Proceeding 
was at Lawv or in the Ecclesiastical Court upon such a 
Subject as this, and the second in a Court of Equity. In 
tbe Case of a Devise of real Estate upon a Bill filed after 
the Trial of an Ejectment was such an Interposition of 
this Court ever heard of on the Ground, that the Pai ty bad 
not first filed a Bill in Equity, where the Medium of 
Proof is perfectly different {b), that Aerefbre he should 
pay the Costs of the Ejectment? That is a Cas^pccui^riug 
(a) Ord. in Chancn p. 120. Ch. PJ. ip8. 

Ed. 0) Urlinv.Hud^ {b) Se^ Efoane v^ BickueU, 

5011,1 Vcrn. 332 . Redesd.Tu 6 Ves. 174. 

(I) Ord. a. [Ed. Beam.) 176^177* ' 

every 
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eV6ry Bay : yet no one remembers an Instance of such an 
Application. One Difficulty is^ ibat^ admitting the Trial 
to 'he of the same Matter, it is not in the same Mode. 
Stfipose the Defendant to admit the Truth of the Bill, 
may not the Plaintiff be relieved : or is the Answer suf- 
ficient, thkt, having tried the Question at Law, he shall 
not apply td the Defendant's Conscience ; the Principle, 
as applied to two Suits in Equity, or to one in Equity and 
one at Law, being perfectly different ? 


Wild 


Honioir^ 


Another View of the Case obliges me to dismiss this 
Application. A Plea could not possibly bf put in; as 
the Matter in the Ecclesiastical Court could not be the 
same Issue in Fact, as that upon this Record ; and, though 
that might be brought into Contest in the Ejectment, still 
this Question recurs, whether, that Ejectment having been 
tried without addressing the Conscience of the Defendant, 
they are not to be at Liberty now to take that Course, 
until they have paid the Costs of that Proceeding; in 
which the Defendant had Security given to him of his 
owm Valuation in the Court, where that Proceeding passed. 
As to the Ecclesiastical Court I looked at the Proceed- 
ings, to ascertain, whether the main Point in Issue in this 
Cause was tried there : if it bnd been, that would not be 
conclusive: but it was not : ‘the only Point in Issue there 
being the. Sanity of the Testator. If he was sane, he 
might have been imposed upon with reference to the 
Bequest of the Residue ; or for other Reasons, that may 
be supposed, the Bequest would hot operate ; and in bodi 
Cases, especially the latter, the whole of the Will would 
have been proved in the Spiritual Court. Suppose the 
Objection to be, not to the Sanity of the Testator, but to 
the Description of the residuaiy Legatee, as a Person not 
existing at the Death of the Testator; and therefore the 
Bequest lapsed; The Question might certainly have been 
tried in the-EJbctfnimit nt Winchester^ if they could have 

shewn 
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V. 

Hobson. 


shewn, that some other Person was residuary Devisee . 
but that brings it a<![am to the short Point I mentioned, 
whether the Court is to stay Proceedings, until the Costs 
at Law are paid, because the Plaintiff comes into Equity 
to ask the Defendant upon his Oath, what he knows upon 
the Subject; unless I am to lay down, what never was 
asserted, that a Plaintiff* must not bring an Ejectment, 
until he has filed a Bill. As to the Costs of the Eject- 
ment there is this short Ground. The Court of Law 
gave the Defeiidani Security for Costs according to his 
own Measure; and did not impose the Term, that a Bill 
.should not be filed. If the Secmily taken was somewhat 
too scanty, upon what Ground as I to interfere, because 
that Proceeding w^as taken before the Bill filed ^ 




Vj‘ ■ it by the 
. ;\ir!y i// 

■ <d };aupi'rU 
or.ly upon 
great Vexation. 


As to the other Proceeding, it is very delicate for this 
Court upon the Ground of Vexation to say, a Party 
should have the Costs of a Proceediirg in the Ecclesiasti- 
cal Court, where the Suitor was admitted in forma pau- 
peris^ when we recollect, with what Caution such Per- 
.sons are ever required to pay ('osts. \N heie a Person, 
who in a former Proceeding siu’d in forma pauperis, has 
iiisiiiuted a .second Suit for th^ same l^ui pose, not being 
dispaupei ed, in the former, there is no Instance, that the 
Court ever stayed the second Proceeding, until iu‘ paid 
those Costs, not due by a former Judgment, but to become 
due by Taxation ; unless the new Proceeding was to be 
justly characterized as very vexatious. In such Cases that 
has been done (tz). 


Agreements This Deed was very improper certainly; but the Ani~ 
for Coniribu- madversioii upon Agreements relative to the Expences of 
tion to tlie Ex- 

pence of Litigation without a common Interest, though not favoured,, 
not treated harshly. 

(a) See Corbett v. Corbett y l6 Ves, 40? • 

Suits. 
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Suits, must not be too harsh ; as, if this is not permitted^ 
in many Cases the poor Man will not get that, to which 
be is entitled, and the rich Man will withhold what he 
ought to give up. In this Instance however there was a 
common Interest in the Subject; and the Ground, upon 
which I refuse this Motion, will do, even if there was the 
same Plaintiff in the three Proceedings. In that View 
the Combination complained of does not affect me. The 
Ground, on which I refuse this Motion, is, that I cannot 
apply to a particular Case a Principle, the general Appli- 
cation of which would produce enormous Mi?ff hief : but 
I shall give no Costs ; though this Application has con- 
siderable Novelty; as there has been much in Contro- 
versy, which could not be urged effectually here ; as it 
might have been elsewhere ; where it has not produced 
any Effect. 


1813. 

Wild 

V, 

Hobson. 


1613, 

The Earl of CHOLMONDELEY v. Lord jiUy 17. 

CLINTON. Lincoln’s 

Inn Hall. 

T he Defendants to a Bill, praying Discovery and After Answer 
Relief, having put in their Answ^er, and obtained an Motion to 
Order for the Plaintiff to elect to proceed at Law or in amend the Bill 
Equity, the Plaintiff served them with Notice, that be by striking out 
should elect to proceed at Law ; and moved that he may the Relief re- 
be at liberty to dismiss, his Bill so far as it seeks Relief, fused, 
and to amend the Record by striking out so much as seeks • 

Relief. 

Mr. Rotipell, in support of the Motion, mentioned 
Gurish v. Donovan [a ) ; observing, that no Inconvenience 


Vol.il 


(a) 2 Aik. l6(5. 

1 


could 
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could arise to the Defendant from retaining the Bill, as a 
mere Bill of Discovery ; and it would prevent the I^elay 
and Expence of filing another Bill for Discovery merely, 
offering to pay the Costs. 

Mr. Heald, for the Defendants, resisted the Motion, as 
contrary to the Practice ; distinguishing Garish v. Dowo- 
Dan; as from the Register’s Book, it appears, that the 


Answer was put in after the 

(fl) Gurish v. Donomn^ 
gth /a/y, 1739. Reg. Lib. 
A. 1738, Fot 462. Order for 
a Nc Exeat Regno, 

3 1st Jvly^ 1739. Reg. Lib, 
A. l738, Fo. 481. Orderto 
discharge the Ne Exeat Reg- 
no upon the Answer. 

23d August, 1739. Reg. 
Lib. A. 1738, Fo. 541. Or- 
der to amend the Bill upon 
Payment of 205. Costs, 

25th October, 1739. Reg. 
Lib. A. 1739, Fo. 55. Order 
for the Plaintiffs to make 
their Election, whether they 
would proceed in this Court 
or at Law. 

15th Nov. 1739. Reg. 
Lib. A. 1739, Fo. 17. Recit- 
ing the Order of the 25th 
of October, for the Plaintifis 
to make their Election, that 
the Plaintiffs in pursuance of 
the said Order by their Elec- 
tion, made the 3 1st of Octo- 
ber, did elect to proceed at 
Law for all the Matters which 


Order (a). 

The 

were sought by the original 
Bill, and to proceed in this 
Court for a Discovery only ; 
and that the Defendant this 
Day moved, that the said 
Election might be discharged ; 
it is by Consent ordered, that 
the Plaintiffs do amend their 
said Bill by striking out any 
Prayer therein for Relief. 

18th Dec. 1740. Reg. Lib. 
A. 1740, Fo. 108; Stating, 
that the Plaintiffs, having ex- 
hibited their Bill in this Court 
against the Defendant for au 
Account of the Voyage of a 
Ship, of which the Defendant 
was Supercargo, and pretend- 
ing, that the Defendant had 
secreted to his own Use Gold 
Dust and Moidores to a great 
Value, obtained a Writ of 
Ne Exeat against the Defend- 
ant in the Sum of ..fjfiOO; 
and took him into Custody 
thereon 3 and, the Defendant 
having put in his Answer on 
the 31st Day of July, 1739, 
the 
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The Lord Chancellor, admitting that Distinction, 1813. 
said It was difficult at this Day to apply Lord Hardwicke's of 

Doctfine as t6 Bills of Relief and Discovery; Lord ChOlmonde- 
Thurloiv having in a great Measure over-ruled it {a ) ; and j^gY 
the better Way for the Plaintiff was to dismiss his Bill v. 

and file a new Bill for Discovery merely. Lord 

Clinton. 

The Motion was therefore refused {b), 

the said Writ was discliarged; having had a full Discovery 
after wliich the Plaintiffs thereof^ proceeded on their 
brought their Action at Law Election at Law ; and ob- 
against tlie Defendant for the tained Judgment against the 
same Matters; and thereupon Defendant therein, and took 
the Defendant obtained an out Execution thereon ; and 
Order for the Plaintiffs to charged the Defendant in 
make their Election ; after Custody of the Sheriff of 
which the Plaintiffs filed a Middlesex; and he is now a 
special Election, viz. to pro- Prisoner in the Fleet upon 
ceed at Law for the Relief such Execution ; and there- 
sought by their Bill, and in fore it was prayed, that the 
this Court for a Discovery Plaintiffs may pay unto the 
only; and, the Plaintiffs hav- said Defendant his Costs of 
ing amended their Bill pur- this Suit, to be taxed by the 
suant to an Order for that Master; which was ordered 
Purpose, and thereby prayed accordingly ; and it was re- 
Relief, the Defendant there- ferred to the Master to tax 
upon moved to discharge the the said Costs. 

Plaintiff’s Election ; and on («) See Baker v, Mellisk, 
the 15th November^ 1739> it 10 544, and the Note 

was by Consent ordered, that (a) 553. Gordon Simkin-^ 
the Plaintiffs should amend sow, 11 Ves. 50g. 
their Bill by striking out any (6) After Answer to a 
Prayer for RehcF; and the Bill of Discovery Motion to 
Bill was amended according- amend by adding a Prayer 
ly ; and the Defendant after- for Relief refused with Costs, 
wards put in his Answer Butterworth v» Baile^y 15 Ves. 
thereto; and the Plaintiffs, 358. 


12 


SHEWARD 
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Likcolm’s 

ImhHali. SHEWARD w. SHEWARD. 


JtilyQS, 27 . 


Commission 
to examine 
Witnesses 


Jf^ALPH Sheward by bis Will gave an Estate to 
Trustees, to the Use of his Daughter Elizabeth 
Rickards and her Husband Samuel Rickards for their 


abroad grAited Lj^gg . Remainder to the Use of his Son George 

to a Defendant, nuj jjjg Assigns for Life : Remainder to the Use 

who had cross* Children and Grand*chiidren of his said Son 

examined, but ... * tv 

. living at his Decease, as Tenants in Common, 
not examined o r ' 


in chief under 

a Commission George Sheward died in the Life-time of Samuel 
sued out by the Rickards, the Tenant for Life; and the Bill, filed by 
Plaintiff. 1**^ Children of George Sheward by his second Marriage, 
against Ann Sheward, his only Child by a former Mar- 
riage, in 1791, prayed, that the Plaintiffs may be at 
liberty to examine Witnesses to prove the Marriage of 
the Defendant’s Mother with a Man, who was living at 
the Celebration of the Marriage between her and George 
Sheward ; and that the Testimony of such Witnesses may 
be perpetuated. 


A Commission having been sued out by the Plaintiffs 
to examine their Witnesses, under which the Defendant 
cross-examined, but did not examine any Witnesses in 
chief, a Motion was made on the Part of the Defendant 
for a Commission for the Examination of Witnesses at 
Philadelphia, in America, 


Mr. Whitmarsh, in support of the Motion. 

Mr. Treslove, for the Plaintiffs, resisted the Motion; 
conteiiding, that, if the Defendant wished to examine 

Witnesses, 
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Witnesses, she must file a Bill for that Purpose ; and was 
not entitled to ^ Commission under the Bill, filed by the 
Plaintiffs. ' 

The Lord Chancellor thought, that the Defendant 
was entitled to examine Witnesses in chief under the 
Plaintiff’s Commission; and was dierefore entitled to a 
Comnussion to examine her Witnesses, abroad. 


1813. 

'-V-' 

Sueward 

«. 

Shewabd. 


The Order was made (a). 

{a) Ex Rdationtf Mr, Whitmanh. 


Jtdj/ 27. 


I 3 
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July 27. 

Demurrer 
over-ruled: as 
coverinj^ Re- 
lief, to which 
the Plaintiff 
was entitled ; 
and not dis- 
tinctly point- 
ing out, what 
Parts of the 
Bill were de- 
murred to, and 
what answered: 
viz, demurring 
to all the Dis- 
cover}^, except 
“ touching” 
the several 
Title Deeds, 
creating the 
IntaiJ, &c. ; 
and “ as to the 
Residue of 
the said Bill 
not demurred 
“ to’* answer- 
ing. 


ROBINSON^. THOMPSON. 

T he Bill stated a Settlement in the Year 1730, under 
which by the Deaths of preceding Tenants in Tail, 
George Ho/wison beeamey in the Year seised of an 
Estate in Tail Male in the County of Lancmttr ; that 
WiUianuon and his Wife, the Widow of the last Tenant 
in Tail, being in Possession, had procured from George 
Robinson^ an illiterate Man, and intoxicated through their 
Practice, a Deed of Grant during Robinson’s Life : and 
had collusively sold the Estates to the other Defendants; 
some of whom w'ere in Possession of the Title Deeds. 
The Plaintiff, as the eldest Son of George Robinson y 
(deceased), by his Bill prayed a Discovery of the Title 
Deeds; that the Deed, executed by George Robinsony 
may be declared fraudulent, &c.: that the Defendants 
may be decreed to deliver Possession of the Estates, and 
of the Deeds ; that the Plaintiflf may be at liberty to sue 
out such Writs as he may be advised ; and for an Account. 

To this Bill the Defendant Thompson put in the fol- 
lowing Demurrer and Answer: As to all the Relief 
prayed by the said Bill and all the Discovery sought 
thereby from this Defendant, except so far as the said 
Ihll seeks a Discovery from him touching the several 
Title Deeds or Instruments whereby the Intails in the 
said Bill mentioned are respectively alledged to have 
‘‘ been created and the Proceedings and Aw ard therein 
** mentioned, and except so far as the said Bill also seeks 
a Discovery from this Defendant w hether lliis Defendant 
hath not and by what Means and when and from whom 
procured or got into his Possession or Power the Will 
of Robert Robinson in the said Bill named or a Coun- 

terpart 
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terpart thereof executed and attested as in the said Bill 
" is mentioned pr a Probate or other Copy thereof, and 
‘^•whether this Defendant now hath or when last had the 
same or in whose Possession now is the same or what 
is become thereof, this Defendant doth demur &c. 
And as to the Residue of tlie said Bill not demurred to 
as aforesaid and hereinbefore set forth this Defendant” 
proceeded to answer to the Parts specified* 

Sir Sainuel Romilly^ and Mr. Home^ in support of the 
‘ Demurrer. 

This is a mere legal Title ; for which the Plaintiff does 
not want the Assistance of this Court. The Deed, which 
the Bill seeks to set aside>;is a mere Grant for the Life of 
a Person who is dead ; and, if, as Tenant in Tail, the Plain- 
tiff is entitled to the Production of Deeds, he has not an- 
nexed to his Bill the Affidavit, without which he cannot 
have that Production (a). 

Mr. Wear^ Mr. JSe//, and Mr. Gardiner^ for the 
Plaintiff. 

This Demurrer and Answer is defective, as not stating 
precisely the Points, to which the Demurrer goes ; De- 
vonshire v. Newenham (/;). The general Reference to 
the Residue” of the Bill is too loose ; and so is the 
Expression touching” the several Title Deeds, &c. It 
cannot be known, whether the Parts answered are suffici- 
ently answered, until the Demurrer is disposed of. Ad- 
mitting the Deed to have disposed of only an Estate for 
Life, if that Deed was fraudulent, the Plaintiff is entitled 
to an Account of the Rents and Profits. An Affidavit is 

(a) Ld. Red. Tr.Ch, PL 1 12. (4) 2 ScA. and Le Fr. igg. 

1 4 not 


1813. 

Robinson 

V. 

Thompson^ 
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not nOcOi^sary in this Case : Whitchurch v, Golding {a): 
The Mnonymous Case in Atkyns (A): Dormer v. Jbr- 
tescue (c) : and Renison v. Ashley (d ) . 

Sir Samuel Romilly^ in reply. 


The Plaiutilf*s Title, if any, is at Law. The Autho- 
rities cited admit the Necessity of an Affidavit in the Case 
of a Bill prating Relief such as this. The Objection, that 
it cannot be knoM^n, before the Demurrer is disposed of, 
whether Exceptions would liold to the Answer, or not, 
occurs ill every Instance of a Demurrer and Answer. 
The Objection taken in Devonsher v. Newenham fe)hy 
Lord Redtsdale, has no Application to this Pleading; 
which points out particularly tWi Parts, to which the De- 
fendant answers; removing all Difficulty in taking Ex- 
ceptions, if those Parts are not answered. ITie Term 
touching^^ is merely synonymous with relating to/' 

The Vice-Chancellor. 

The Defendant, under an Order not to demur alone, 
having put in a Demurrer and Answer, the Demurrer, 
going to the whole Relief prayed, has by answering to 
that, which is connected w^ith the Relief, gone too far ; 
and, as to the Account prayed of the Rents and Profits 
during George Robmsons Life, the Deed being fraudu- 
lent, the Plaintiff has a Right to come here, to have 
that Deed set aside, and die Account taken. In that Re- 
spect also the Defendant, demurring to the whole Relief, 
has gone too far. With regard to the Form, it is ex- 
tended, that the Demurrer is bad, as not specifying dis- 


(a) 2 P. Wms, 540. Ld. Red, Tr. Ch. PJ. 113. 

(b) 3 AtJe. 17 . (d) 2 Ves. jun. 459 . 

(c) 3 Atk. 132. See also (e) ^ S(dk eni Lrf* i99 

■ tinctly 
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tinctlj that, which is demurred to, and that, to which the 
Defendant answers; obliging the Court, in order to deter- 
mine the Extent of the Demurrer, and ascertain what is 
comprised under this vague Expression the Residue of 
the said Bill to go through the whole Record, in- 
volving a long Title, as to all touching'* which the De- 
fendant professes to answer; and laying the Master uudpr 
the same Difficulty upon Exceptions. A Mode of plead- 
ing so loose is bad on all the Authorities ; and this Case 
strongly illustrates the Rule, stated by Lord liedesdale(a), 
on which his Lordship acted in the Case of Devansher 
V. Newmham (b), that the Demurrer, if it does not go to 
the whole Bill, must clearly express the particular Parts 
demurred to. That Case is a direct Authority for this. 
Therefore on both Grounds, that the Demurrer covers 
Part of the Relief, to which the Plaintiff will be entitled, 
and upou the Objection of Form, the Demurrer must be 
over-ruled (c). 


1813« 

Robinsobt 

Thompson. 


(a) Tr. Ch. PI. 173, whole Bill, with an Exception 

(h) 2 Sch. and Lef, 1 99. to a small Part, may be good 
(c) Wetherhead v. Black- in point of Form. Hicks y 
burn: the following Case. It Raincock^ 1 Cox. 40. 
seems that a Demurrer to the 


WETHERHEAD t;. BLACKBURN. 

T he Bill prayed a Discovery ; that the Defendant 
may be declared a Trustee for the Plaintiff as to 
the legal Interest in a Ship, called the Greyhound ; 
may be decreed to execute a Bill of Sale or Assignment of 
the Ship to the Plaintiff. 

Bill, with an Exception of immaterial Facts, which 
after the usual Order for Time, over-ruled. 


July 24 , 27 . 

Demurrer, not 
staring particu- 
larly the Parts 
demurred to, 
but generally, 
to the whole 
were answered. 


The 
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1S13. 


Wetherhead 


V. 

Blackburn. 


The Defendant put in a Demurrer and Answer : the 
Demurrer extending to the whole of the Bill, Except 
only as to such Part and so much thereof as requires 
this Defendant to set forth wdiether the Ship or Vessel 
called the Grei/hourid did not trade from the Port of 
London and from thence back to Ramsgate or from and 
to some and what Place or Places, Port or Ports or 
how otherwise ; and whether Defendant doth not set 
Plaintiff* at defiance;” and for Cause of Demurrer shew- 
ing, that the Bill doth not contain any Matter of, Equity, 
whereon this Court can ground any Decree, or give the 
Plaintiff* any Jlelief, 8lc.; And as to so much and ^uch 
Parts of Plaintiff s said Bill as requires Defendant to 
“ answer and set forth, whether the Ship did not trade,’* 
&c. admitting, that she did trade from and between Loyidon 
and Ramsgate ,* and that he did set the Plaintiff* at de- 
fiance. 


Mr. Hart, and Mr. Phillimore, in support of the De- 
murrer, referred to Tomkin v. Lethbridge (a), Thomas v. 
Lethbridge (6), and Nabos v. Piura (c); contending that 
the Objection to an immaterial Fact, as an Evasion of the 
Order for Time, had not been extended beyond the De- 
nial of Combination; and that this Form of Demurrer 
corresponded with the Precedents ; and is most conve- 
nient from the Length, to which a more particular State- 
ment of the Parts demurred to w ould lead. 


Sir Samuel Romilly, and Mr. Wear, for the Plaintiff, 
insisted, that the Allegations of the Vessel’s trading from 
London to Ramsgate, and that the Defendant did set die 
Plaintiff at defiance, being as immaterial as the Denial of 
Combination, could not be considered as a Compliance 

(a) g Ves,l 7 Q, ll Ves. 73. 

(b) 9 P^es.4d3. Lansdown {c) In the Court of Ex- 
y, Elderton, S Ves. 526 , Smith chequer, MSS, 

v. Serlc, 14 Ves, 415. See also 


with 
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with the Order: Stepkenton v. Gardiner (a). The De- 
murrer therefore must either, according to Taylor v. Mil- 
ner (6), be taken olF the File, or over-ruled : that the other 
Objection, that he has not specified the particular Parts, 
is equally fatal. The Interrogatories, to which the De- 
murrer is pointed, should be particularly stated ; and a 
general Demurrer, with an Exception, is bad on all the 
Authorities ; Chetwynd v. Lindon (c), Lord Redesd. Tr. 
(d), Ord. in Ch. (e). 

The Vice-Chancellor. 

It has been determined, that the mere D^iial of Com- 
bination does not comply with' the Terms of the Order, 
by which a Defendant, obtaining Time, comes under the 
Obligation not to demur alone : but this Defendant, under 
the Difficulty, that by answering to a material Part of the 
Bill he must over-rule his Demurrer, has proceeded by 
Answer to state a Fact, shewing, that this Ship is British, 
and an Object of the Registry Acts {f) ; admitting farther, 
that he sets the Plaintiff' at defiance : a Fact, not other- 
wise material than as shewing, that the Plaintiff is com- 
pelled to come here. Tiiese Facts are connected witli the 
rest of the Bill ; and cannot be separated, so that the De- 
fendant can say, he has not answered to that, which is 
covered by his Demurrer ; and this Mode of pleading, by 
a Demurrer, generally, to the whole Bill, with an Ex- 
ceptiosj, instead of demurring directly to so much of the 
Bill as calls on the Defendant to set forth, 8lc. im|)oses 

(a) 2 P. fV?ris, 286. See (e) Ord. in Ch. 9?. Cart 
Leev.Pascoe, I Bro, C. C. Rep. 113. Devonsherv. New- 
78. Ld. Red. Tr. Ch. PI. enham, 2 Sck. and Lef. 199, 

and Robinson v. Thompson, 
ante, the preceding Case. 

(/) Stat. 26 Geo. 3. c. 60, 
and 34 Geo, 3. c. 68. 


370, 

(6) 10 Ves. 444. 

(c) 2 Ves, 451. 
(^/)Tr.Ch. PI. 173. 


ms. 

Wetheehead 

V. 

Blackburn. 


Mere Denial 
of Combination 
not a. Compli- 
ance with the 
Terms of the 
Order for Time, 
not demurring 
alone. 


upon 
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1813. "upon the Court the Necessity of comparing the Demurrer 
Wethejihead Answer with the whole of the Bill : ^he Rule, as cx- 
pressed by Lord Redesdale (fl), being, that a Demurrer, if 
Blackburn. does not go to the whole Bill, must clearly express the 
Demurrer, not particular Parts demurred to. The farther Questions are, 
going to the whether the Defendant, professing to select something as 
whole Bill, immaterial as the Denial of Combination, satisfies the 
must clearly Order, requiring him not to demur alone : or, if what is 

express the gQ selected is material in some Degree, as connected with, 

particular Parts bearing upon, the main Subject of Relief, (as in the 
demurred to. Court of Exchequer y the Fact, that the Party 

was employed as an Auctioneer), whether the Answer in 
that Respect does not over-rule the Demurrer. 


Jtdy 27* Vice-Chancellor, considering the Answer as 

immaterial, and that upon the Objection of Form this 
Case fell within the Principle of , Robinson v. Thompson 
(b)y over-ruled ihe Demurrer. 

(fl) Lord Rtdtsd , Tr. Ch. (fc) yf»/e, the preceding 
PI. 173. Case. 


1813, 


July 2S. 
Lincoln’s 
Inn Hall, 
Bankrupt per- 
mitted to peti- 
tion against the 
Commission in 
forma pauperis. 


Erper/eNORTHAM. 

rW^HE Petition, stating, that the Petitioner, a Bank 
rupt, having presented a Petition, impeaching the 
Debt, on which the Commission issued, which Petition 
he was from Poverty unable to prosecute, prayed, that he 
may be permitted to proceed informi pauperis ; and that 
Counsel and a Solicitor may be assigned him. 


The 
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The Petition was accompanied by a Certificate of 1813. 
Counsel; that the Petitioner had just Cause to be rclievedf 
and an Affidavit that he is not worth <£5. Northam. 

Sir Samuel 'Romilly, in support of the Petition. 

The Zorrf Chancellor made the Order, as prayed(l). 


HALLt;. JENKINSON. 

T he Bill prayed the specific Performance of a Con- 
tract by the Defendant to purchase an Estate from 
the Plaintiff ; as the Result of several Letters, that passed 
between them. Upon the Allegation, that the Defendant 
had taken Possession, the Answer admitted, that he sent 
Sheep upon the Lands: and requested the Plaintiff, whose 
Servants Jind Shepherd continued on the Premises, to get 
the Hay made ; and denied, that the Defendant’s Bailiff had 
the sole Management of the Estate, or that the compleat 
and absolute Possession was ever given up to him, as the 
Agent of the Defendant; the Plaintiff having left his 
Shepherd with a great Number of Sheep and Cattle upon 
the Estate ; which continued there for a considerable 
Time ; and the Shepherd still continues to reside there, 
contrary to the Wishes of the Defendant ; and has during 
such Residence cut Fire-wood, and performed other Acts 
of Ownership, as the Agent of the Plaintiff. The Answer 
admitted, that the Defendant was embarrassed ; that his 
Goods had been taken in Execution; and, to extricate 
himself from his Difficulties, he had put up the Estate in 
November la$t for Sale by Auction ; but no Bidders ap- 
peared. 


1813. 

Lincoln’s 
Inn Ha^l. 

July 3d. 

Receiver ap- 
pointed after 
Answer of a 
Purchaser, 
upon the mu- 
tual Lien, for 
the Remainder 
of the Pur- 
chase-money, 
or the Deposit, 
a mixed Pos- 
session, his ad- 
mitted Insol- 
vency, and In- 
tention to sell 
and convey. 


( 1 ) The same Order was Lincoln's Inn Hall, by Lord 
made in Ex parte George Eldon, C. 

Dunrnan, 14 May, 1814, at 

A Motion 
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1813 . A Motion was made by the Plaintiff for a Receiver; 

upon the Affidavit, that since the Bill filed lie had dis- 
covered, that the Defendant was iiisolve^nt: and that all 
Jenkinson. personal Estates, including the Estate, which 

was the Subject of the Contract, were to be conveyed and 
assigned to Trustees for the Benefit of his Creditors. 

Sir Samuel Romillj/y and Mr. fVwg field, in support of 
the Motion. 

Mr, Hart, for the Defendant. 

The hdrd Chancellor. 

Under the peculiar Circumstances of this Case a Re- 
ceiver ought to be appointed. From the long Correspond- 
ence, that passed between the Parties, they seem to have 
dealt with more Liberality than occurs in the Caution 
usually observed between Vendor and Vendee. The Pur- 
chaser, having given his Bill of Exchange for the Deposit, 
which, though not paid when it became due, was taken 
up some Tima afterwards, was let into Possession ; not 
exclusively, but it was a Sort of mixed Possession; 
the greater Proportion of it being in the Vendee : but 
the Vendor not being entirely out of Possef?sion. On 
these Grounds, therefore, that, if tlie Contract can be 
carried into Execution, the Vendor has a Lien on the 
Estate for the Remainder of the Purchase-money, that, if 
it cannot be executed, tlie Purchaser has a Lien to the 
Extent of the Money paid by him on account of his Pur- 
chase, that the Purchaser is insolvent, that by attempting 
to sell and convey the Estate the Title would be embar- 
rassed, and lastly, that the Possession has never been a 
clear and exclusive Possession of the Purchaser, but a 
mixed Possession of both, under these Circumstances I 
am of Opinion, that a Receiver ought to be appointed. 


BRODIE 
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BRODIEr. BARRY. 

j^LEXANDER Brodic by his Will, dated the Qth of 
August y 1810 , duly attested for devising Freehold 
Estates, devised and bequeathed to Trustees, their Heirs, 
Executors, 8cc. all his Freehold, Leasehold, Copyhold, 
and other, Estates, vvliatever and wheresoever situate in 
England, Scotland, and elsewhere, and all his personal 
Estate whatsoever and wheresoever, upon Trust to carry 
on his Works for three Years; and out of the Produce, 
Dividends, and Interest, as well as the Rents of his 
Estates, in the first Place to pay Salaries to the Managers 
of his Works, and tiie SurplusS to divide equally among his 
Nephews and Nieces, yjio should be living at the Time of 
his Decease, Share and Share alike; and at the Expiration 
of the said Terra of three Years, to sell and dispose of all 
his Freehold and Copyhold Messuages, 8cc.; and the 
Money to arise from such Sale to form a distributable 
Fund, and be payable, as after mentioned in any Codicil ; 
and as to all the Residue of his Estate, not consisting in 
Money, upon Trust to consolidate it into one gross Sum ; 
and subject to, and i!i default of, Appointment, to pay it 
equally among all his Nephews and Nieces, SJiare and 
Share alike : as to the Shares of three Nieces, being mar- 
ried, for their separate Use for Life; with Remainder to 
their respective Children; and for want of Children to 
sink into the Residue. 


1813, 

3vily 21 * 

Heir at Lavr 
of heritable 
Property in 
Scotland, being 
a Legatee of 
personal Pro- 
perty in Eng^ 
land, put to 
Election. 

Being a mar- 
ried Woman, 
the Interest of 
her Husband 
by his marital 
Right not af- 
fected. 


The Testator died on the 6th of January, 1811, 
without Issue ; not having made any Appointment; and 
leaving the Defendant Charles Brodie, his Grand-nephew, 
Heir at Law and customary Heir by the Law of England, 
aiul the Defendant Betty Cock, one of his married Nieces 

mentioned 
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1813. mentioned in the Will, Heiress by the Law of Scotland of 
all his heritable Property in that Country. The Bill was 
^ filed by his other surviving Nephews and Nieces; submit- 

Barry* though the Testator intended to dispose of all 

his real Estate in Scotland, and all such his Estate there as 
by the Law of that Country descends to the Heir, com- 
prised under the Description of heritable Property, yet 
the Will not being conformable to the Solemnities re- 
quired by tlie Law of Scotland, and therefore not passing 
such real Estate and heritable Property, the Defendant 
Betty Cock ought not to be permitted to take such herit- 
able Property in Opposition to the Will, and also a Share 
of the other i^al and personal Estate, as one of the Nieces 
of the Testator; but ought to be put to her Election : and 
praying, that she may be decreed to elect accordingly. 

The Answers submitted, whetl>|jr the Defendants Bro- 
dieoxiA Cock ought to be put to their Election; and as to 
the Defendant Dttrfd Cock, taking no Interest under the 
Will, the Property being given to the separate Use of his 
Wife, whether he could be called upon to make such 
Election as to the Estate for Life, to which he is entitled 
by the Law of Scotland in the heritable Property, de- 
scending in his Wife. 

(a) Sir Samuel Romilly, and Mr. Clayson, for the 
Plaintiffs, admitted, that the Interest of the Husband under 
his marital Right could not be affected ; and, referring 
upon tl»e general Law of Election to Carey v. Askew (b), 
Pettiward v. Prescott ( c), and JVoodfordv, Thellusson ( d), 
distinguished this from the Case of a Devise in England, 
void by the Statute of Frauds (e) : the Scotch Estate 

(a) The Arguments JSx (c) 7 Ves,54l. 

Relatione, (d) 3 3 Ves, 209 . 

(b) Stated 8 Ves, 4g2, in (c) Stat. 29 Ch. 2, c. 3. 
Sheddon v. Goodrich, 


being, 
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being, not devisable, but capable of Conveyance by Deed 
alone ; in that Respect resembling a Copyhold ; which, if 
not surrendered, wouI<f raise a Case of Election against 
the customary Heir; citing the Case of the Duke of 
Roxburgh ; in which Lady Kerr disputed Part of the 
Will upon the Law of Death-bed : Erskim's Institute (a), 
and Cunningham v. Gayner ; that the Heir cannot claim 
his Share of the Personalty without bringing the Estate 
into Hotchpot. 


1813. 

Brodie 

V, 

Barry. 


Mr. Leach, and Mr. Cooke, for the Defendants. 


This Question depends upon the Principle of English 
Law; if that is applicable to the Scotch Heir. The 
Testator gives upon such Conditions as he thinks proper ; 
and the Heir, if he acc^ts the Gift, must take subject to 
the Conditions: but if there is no Condition expressed, 
the Question arises upon the Effect of the Instrument^ 
whether it gives the Estate from the Heir ; and, if the 
Insli ament, not following the proper Form of Law, has 
not the Effect of perfect Gift, it cannot be regarded as 
indicating the Intention. The Distinction between Copy- 
hold and Freehold Estate in this Respect has been fre- 
quently doubted : the Will being competent to indicate 
the Intention as to the former, if the Devisor has by a 
previous Surrender acquired the Power of Disposition : 
but this Instrument cannot be taken as indicating any 
Intention against the Scotch Heir. 


The Master the Rolls. 

If it were now necessary to discuss the Principles, upon 
which the Doctrine of Election depends, it might be dif- 

(fl) Ersk, Inst. 694 , (5th our antient Law, Glanx). 1. 7 . 
Ed.). The Law of Death- c. ). and of Mr. Beames^is 
bed seems not unknown to Translation, p. 110. 

VoL. 11. K 


iicult 
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1813. 

Brodie 

V, 

Baruv. 

As to the 
Keason of the 
Distinction be- 
tween Condi- 
tions implied 
and expressed, 
with reference 
to Election^ as 
applied to 
Freehold and 
Copyhold Es- 
tates against the 
Heir, Qucere, 


Distinction as 
to supplying 
tlie Want of 
Surrender in 
certain Cases 
to support a 
Devise of 
Copyhold Es- 
tate, and refus- 
ing to aid a de- 
fective Execu- 
tion of a De- 
vise of Free- 
hold. 


ficult to reconcile to those Principles, or to each other, 
some of the Decisions, which have taken^ place on this 
Subject. I do not understand, why a Will, though not 
executed so as to pass real Estate, should not be read for 
the Purpose of discovering in it an implied Condition 
concerning real Estate^ annexed to a Gift of personal 
Property ; as it is admitted it must be read, when such 
Condition is expressly annexed to such Gift (a). For, 
if by a sound Construction such Condition is rightly 
inferred from the whole Instrument, the Effect seems 
to be the same, as if it were expressed in Words. And 
then, if it be rightly decided, that a Will, defectively 
executed, is not to be read against the Freehold Heir, 
1 have been sometimes inclined to doubt, whether any 
Will ought to be read against the Copyhold Heir ; a Will, 
however executed, being as inoperative for the Convey- 
ance of Copyhold Estate, as a Will, defectively executed, 
is for the Conveyance of Freehold Estate (1 J. 

It is true however, that a Court of Equity does for cer- 
tain specified Purposes look at a Will of Copyhold Estate 
to discover the Intention ; and will supply the Want of a 
Surrender in order to effectuate the Intention so disco- 
vered ; but has never attempted to supply the Want of the 
statutory Formalities in the Execution of a Will of Free- 
hold Estate. We cannot therefore reason conclusively 
from the one Case to the other. But, whatever may be 
the Foundation of the Distinction, it is established ; and 
what is now to be considered is, whether it be applicable 
to the Decision of the Case now before the Court. 

This is, or is not, a Case of Election, according as 

(a) Boughtonx. Bovghton, 2 Ves. 12. Skeddon x, Good^ 
rich, 8 Ves* 481. 


(1) See Carry V, Askew, i Cox. 241. 


the 
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tbe English Will is, or is not, to be read against llie 
Scotch Heir. .Where Land and personal Property are 
situated in different Countries, governed by different 
Laws, and a Question arises upon the combined Ef- 
fect of those Laws, it is often very difficult to deter- 
mine, what Portion of each Law is to enter into the 
Decision of the Question. It is not easy to say^ how 
much is to be considered as depending on the Law of real 
Property ; which must he taken from the Country, where 
the Land lies ; and how mucli upon the Law of per- 
sonal Property ; which must be taken from the Country 


1813 ; 

V-v-^ 

Broiiie 

V, 

Barry. 


Real Property 
regulated !)y 
the l.aw of t!ie 
Country, where 
the Land lies : 


of the Domicil; and to blend both together; so as to personal Pro- 
fonii a Rule, applicable to the mixed Question, which perty by that 
neither Law separately furnishes sufficient Materials to Dmnicil. 

decide. 


I have argued in the 'House of Lords Cases, in which 
Difficulties of that Kind occurred. Two of the most re- 
markable were those of Balfour v. Scott (ji) and Drum- 
mond V. Drummond (h). In the former a Person, domi- t -i 

. ' Intestate do- 

ci/ed in Bngiand^ died intestate ; leaving real Estate in 

Scotland. The Heir was one of the next of Kin; and England, Icav* 
claimed a Share of the personal Estate. To this Claim ing real Estate 
it was objected, that by the Law of Scotland the Heir in Scotland, 
cannot share in the personal Property with tlie other next the Heir, being 
of Kin except on Condition of collating the real Estate; one of the 
that is, bringing it into a Mass with the personal Estate, next of Kin, 
to form one common Subject of Division (r). It was entitled to 
determined however, that he was entitled to take his share accord- 
Share without complying with that Obligation, lliere 


the English Law decided the Question. England, 

not subject to 

(a) Stated in Somerville v. v. Pipon, Burn v. Allin, Amh. the Condition 
Lord Somerville, 5 Ves. 750. 26. 4 15, &c. of collatinn* 

Reported 6 Bro. P. C. 550, (6) Reported 6 Bro. P. C. the real 

(Ed. 1803). m,rne v. 601. (Ed. ,803). 

kins, 2 Ves. 35. Dempde v. (c) Ersk. Inst. Law of Ljj„, 
Johnstone, 3 Ves. 198. Pipon Scoil. 701, (5tli Ed.). Scotland. 

K 2 In 
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1813, 

Brodie 

V. 

Barry. 
Intestate, clo- 
niicilcd in 
Efiglaudy hav- 
ing real Estate 
in Scotlandy the 
real Estate 
charged with a 
heritable 
Bond, as the 
primary Fund, 
according to 
the Law of* 
Scotland; and 
not exonerated 
by tlic personal 
Estate accord- 
ing to the Law 
of England, 


III Drummond v. Drummond a Person, domiciled in 
England^ had real Estate in Scotland ; upon which he 
granted a heritable Bond (a) to secure a Debt, contracted 
ill England. He died intestate ; and the Question was, 
by which of the Estates this Debt was to be borne. It 
was clear, that by the English Law the personal Estate 
w^as the primary Fund for the Payment of Debts. It 
was equally clear, that by the Law of Scotland the real 
Estate was the primary Fund for the Payment of the 
heritable Bond. Here was a direct Conjiictus Legiim, 
It was said for the Heir, that the personal Estate must 
be di.stributed according to the Law of England^ and 
must bear all the Burthens, to which it is by that Law 
subject. Oil the other Hand it was said, that the real 
Estate must go according to the Law of Scotland ; 
bear all the Burthens, to which it is by that Law subject. 
It was determined, that the Law' of Scotland should 
prevail ; and that the real Estate must bear the Burthen. 

In the first Case the Disability of the Heir did not 
follow him to England; and the personal Estate w'as 
distributed, as if both the Domicil and the real Estate 
had been in England, In the second the Disability to 
claim Exoneration out of tlie Personalty did follow him 
into Englfuid; and the personal Estate was distributed, 
as if both the Domicil and the real Estate had been in 
Scotland. 


Question, Now what Law is to determine, whether an Instru- 

whether an In- ment of any given Nature or Form is to be read against 

strmnent Effect and Scotland , 206. Ersk. Inst. 

any giv^ a- heritable Bond, 194, and Hopes Minor Pract. 

ture or Form t r « 

see Bell s Comm, on Laws of 35. 

to be read 

against an Heir for the Purpose of Election, as belonging to the Law 
of real Property, determined by the Statute, regulating Devises of Land, 

Effect of that, where the Land is in Scotland ; and where the Domicil 
is in Scotland^ the Estate in Englaiidy and an English Will imperfectly 
executed. As to the Soundness of the Principle, Qttopre. 


an 
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an Heir at Law for the Purpose of putting him to an 
Election; by which the real Estate may be affected? 
According to*Lord HardwickCy and the Judges, who 
have followed him, that is a Question belonging to the 
Law of real Property : for they liave decided it by a 
Statute which regulates Devises of Land. Upon tliat 
Principle, if the Domicil were in Scotland, and the real 
Estate in England, an English Will, imperfectly exe- 
cuted, ought not to be read in Scotland for the Purpose 
of putting the Heir to an Election ; and upon the same 
Principle, if by tlie Law of Scotland no Will could be 
read against the Heir, it \vould follow, that a Will of 
Land, situated in Scotland, ought not fo be read in 
England to put the Scotch Heir to an Election. 


1613 . 

Buodib 

V. 

Barry. 


Doubting much the Soundness of that Principle, I am 
glad, that the Case of Cunningham v. Gayner relieves 
me from the Necessity of deciding the Question; as, 
whichever Law is applied to the Decision of the present 
Case, the Result will be the same. As to the Law of Analogy be- 


England, a Will of Land in Scotland must be held 
analogous to that of Copyhold Estate in England; and 
the Will is equally to be read against the Heir. It was 
said, a Will of Cppyholti Estate may have some Effect 
here upon tlie Copyhold ; that is, if there is a previous 
Surrender: but then the Estate does not pass by the 
Will ; which operates only as a Declaration of the Use. 
In that Respect there is no DitFerence between a Copy- 
hold and Land in Scotland; for if in Scotland there be 
a Conveyance previously executed according to the proper 
feudal Forms, the Party may by Will declare the Use 
and Trust, to which it shall enure. If the Law* of Scot-^ 
land is resorted to as the Rule, the Case alluded to 
determines, that tlie English Will may be read against 
the Scotch Heir for the Purpose of putting him to an 
Election ; that too in the strongest Case, that could occur ; 

K 3 for 
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for the Will is stated to have been made on Death^bed ; 
Jiable therefore to the double Objection : first, that a Will 
cannot affect Land ; and, secondly, that on^'Death-bed no 
valid Conveyance whatever could have been made: yet it 
was held, that, as the Heir took Benefits under that Will, 
it was not competent to him to dispute any Part of its 
Operation. 

Upon the whole therefore the Heir must make his 
Election. The marital Rights of tlie Husband, who 
di rives no Benefit from that Will, cannot be affected by 
ibat Election. 


18J3, 

BEUKHAMPSTEAD FREE SCHOOL, Exparte^ 


Ciiarily rogu- 
hited upon Pe- 
tition instead of 
au Information, 
under the Act 
of Parliament 
52 Geo, 3. c. 
lUI. 

The internal 
Management of 
a Charity the 
exclusive Sub- 


rf^HIS Petition, presented under the late Act of Par- 
J- liameut [a), authorizing a summary Application, in 
Cases of Breach of Trust created for charitable Pur- 
poses, £cc, stated, that previously to the Year 1744 an 
luformatioii was tiled, setting forth the Foundation of 
the Free-school of Berkhampstcad under an Act of Par- 
liament, 2 and 3 Edward G. reciting Letters Patent, 
33 Hetirj/ 8 •, incorporating the Master and Usher ; and 
enacting, that they should hold the said Manors, &c,, 
receiving certain Stipends : the King to appoint the Master, 


ject of visitato- 
rial Jurisdic- 


(a) 52 Geo. 3. c. 101. (l). 


tion : but under a Trust as to the Revenue Abuse by Misapplication 
controulcd in this Court. 

Application of the Revenues of a Charity School for the Time past 
to the Master and Usher, according to their Title under a Decree, though 
considered a proper Subject of Review as to the future j and against 
the Objection of Non-residence, not acted upon by the Visitor as a 
jCause of Removal. 


(1) See the Cases on this Act, a«/c, i Vol. 497, Note 1* 


aud 
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iind the Master to appoint the Usher, whenever Vacancies 
occurred ; and the Warden of AllSouh^ College, Oxford^ 
to have the vishatorial Power, and to remove the Master, 
if necessary ; with a Proviso for the Master and Usher to 
make Leases for thirty-one Years or three Lives, subject 
to Waste, reserving the usual Rent, or more. The In- 
formation, alledging great Abuses by the Defendants the 
Master and Usher, particularly in letting upon Fines and 
converting the Fines to their own Use, prayed an Account 
of the Ftents, &c., and all Fines arising by letting any 
Leases ; with proper Directions for the Application of 
the Funds according to the Act of Parliament. 

By a decretal Order, dated the 13th of Juli/y 1744, 
declaring, that the Warden of AH Souls was Visitor of 
the School, but that the Revenues were subject to the 
Jurisdiction of this Court, an Account was directed of 
the Rents and Profits of the Manors, 8cc., and of all 
Fines, received by the Master and Usher, allowing their 
Stipends, the Repairs, See. : the Balance to be paid in ; 
with Directions, that the Lands, then out of Lease, 
should be let with the Approbation of the Master ; and, 
in case any Fines were taken, they were to be applied, 
first, to Repairs ; reserving the Consideration as to the 
Residue ; with respect to w hich any of the Parties weie 
to be at liberty to lay a Scheme before the Master ; and 
also as to the improved Income. By another Order^ 
dated the 3d of May, l7o3, it was declared, that the 
Court under the Letters Patent and Act of Parliament 
had Power to augment the Salaries of the Master and 
Usher; and a Reference was directed to the Master to 
consider of the Augmentations, 8ic. 

The Master’s Report, dated the 23d of Juli/, 1754, 
and afterwards confirmed, approved the Scheme, laid be- 
fore him by the Master of the School ; that two-thirds 
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of wnat the Lands then produced, or the future increased 
Value, should be allotted to the Master and Usher; and 
the remaining third for the Kepairs, Taxes, and Poor: 
that the Balance, due from the late Master, and the 
Fines, lately paid into the Bank, &c., sliould follow the 
same Cour.se ; and as to the Augmentation for the Time 
to come the Defendant proposed* that all the Rents, 
Issues, Fines, and Profits, arising from the Estate, after 
deducting Quit-rents, should be divided into three equal 
Parts, to be disposed of in the same Manner. By 
another Orda*, dated the 5th of May^ 1790, the Master 
was directed to consider of a proper Plan for letting the 
Charity Estates in future, which by his Report, dated 30th 
June 1792, and afterwards confirmed, he considered to 
be by public Auction for thirty-one Years, or Lives de- 
terminable at that Period, partly on Fines, partly on 
Rents, conformably to the Plan, mentioned in the Report 
of 23d July^ 1754 : the Estates, as they should fall in, 
to be let from Time to Time with the Approbation of live 
Master. 

In pursuance of that Order in February, 1813, pertain 
Parts were let before tlie Master, at annual Rents, 
amounting to *£267 : 125. and on Fines amounting to 
*£4300 : the other Parts of the Estates being let on Leases 
having eight or nine Years to run, at yearly Rents, 
amounting to *£150: 1 15 . 

The Taxes, Repairs, &c., having greatly increased, so 
as to e.xhaust the one-third of the Rents, leaving no Part 
applicable to the Poor, the Petition insisted, that the De- 
cree of the 13th of July, 1744, did not extend to future 
Fines; that the Order of 3d May, 1753, applied only to the 
Augmentation of the Salaries of the Master and Usher ; 
that it was not the Intent of the Scheme, so approved by 
the Court, that Fines, payable on renewing or granting 

Leases 
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Leases of the Charity Estate, should be divided as annual 1813. 
Vrofits; and that the Master and Usher were not entitled 
to the two-thirds of the of 4300 noW to be received for stead 
Fines, &c. ; praying Directions for the Application of tlie Free School> 
said Sum of £4300, and of all future Fines and the fhture parity 
Management of the Estates and Income; that the Master 
may approve of a Scheme for that Purpose ; and if neces- 
sary, review^ the former Scheme. 

Sir Samuel Romilly^ Mr. and Mr. Barber, in sup- 
port of the Petition. 

Mr* Richards, and Mr. Leach, opposed ft. 

The Lord Chanokllou. 

This Petition is presented under the late Act of Par- 
liament, giving Liberty to apply by Petition in a summary 
Way to have the Charity properly regulated. 

The Declaration of the Decree, pronounced in 1744, 
that the Warden of All Souls is the Visitor, but that the 
Revenues were subject to the Jurisdiction of this Court, 
is perfectly agreeable to Law ; and calls upon me to lay out 
of the Case all Circumstances relative to the Regulation 
of the School, Avhich fall under the Cognizance of the 
Visitor, The Master of the School at that Time stated, 
that it was not his Fault, that there were no Scholars; 
that another School, established for teaching Arithmetic, 
had been found more beneficial to the Views of the In- 
habitants of this Place : but the Lord Chancellor said, the 
Warden of All Souls* College, as the Visitor, had exclu- 
sive Jiirisdictii n upon that Subject: and, concurring in 
that Opinion, I have nothing to do with so much of this 
Petition as complains of the following Circumstances; 
upon which, if they afford Ground for Complaint, that 
Complaint must be addressed to the Visitor ; that with n 

Fund, 
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1813. Fund, arisiftg from Fines, amounting now to near .£5000, 
Berkhamp- distributed, two-thirds to the Master and Usher, and 

stjEAD the remaining third to the Poor of the Parish, the Master 
Free School, Is* resident Avith one Scholar ; and the Usher is living in 
Exi'arte, Hampshire. All that is for the Consideration of the 
Visitor : if made the Subject of Complaint 

As to the Revenue, it has been decided by the Court, 
and is quite clear, that, where there is a local Visitor as to 
the Conduct and Management of the School, if, in the 
original Instrument a Trust is expressed as to the Appli- 
cation of the Revenue, this Court has Jurisdiction to 
compel a due Application. The Court has, in Fact and 
Practice, acted upon the Ground of such Jurisdiction; of 
which there is no Doubt («). 

The Construction, that has been given to the Act of 
Parliament and Charter, as to the Application of the 
Revemies of this Foundation,* is this ; confining myself 
now to the actual Application of the Rents previously to 
the Reference, directed by Lord Thurlow to the Master, to 
consider of a Scheme as to the future Application: but, 
without adverting to the several Orders, it may be repre- 
sented in a general Way, that the Court had approved this 
Sort of Distribution of the Revenues of an Estate, let in 
the Way I shall mention. The Court has expressed an 
Opinion, that it has Authority to control the Power in 
the Master and Usher of leasing for three Lives or thirty- 
one Years, if it should appear for the Benefit of the 
Charity not to act upon that Power. Under the express 
Terms of the Power they are to lease, not for their own 

(a) The Attorney-General 13 Ves, 5 IQ. The Case of 
V. The Governors of the Kirkby Ravemworth Hospital^ 
Foundling Hospital^ 2 F es, j un. 1 5 Ves. 305, Attorney -General 
52. Aitorney-Generaly.Dixie^ v. Earl Clarendon^ljVesAgi. 

Benefit 


Power of 
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Benefit only, but also in a given Proportion for the 
Benefit of the Poor of the Parish. Some Leases were 
made for Lives ; some not for Lives; and until the Master's 
Report, under the Reference, directed by Lord Thurlozc^ 
jt w'as never considered as a Plan to be generally acted 
upon, that all the Estates should be let upon Leases for 
thirty-one Years, or Lives determinable upon that Period, 
taking large Fines. The Court had however great Diffi- 
culty to determine, what was to be done with the Fines 
that had been taken : but the final Distribution of the 
Revenue has been of this Sort. The Distribution, con- 
templated by the Act of I^arliament and the Letters 
Patent, being in Proportions, wdiich altogether exhausted 
the whole, the Court thought, the Distribution of the Re- 
venues, when augmented, must be iu the same Propor- 
portions ; making an Addition to the Quota of each («) ; 
and accordingly, where there were Leases upon Fines or 
Rents, the Distribution, actually made, was two-thirds, 
without deducting Taxes and oilier Outgoings, to the 
Master and Usher: the other third was applied to the 
Charges and-Outgoings of all the three Sliares ; and what 
lemuiiied was distributed to the Poor of the Parish. 

Upon an Application to Lord ThurJow as to the Dis- 
tribution of soine of the Funds this seems to have struck 
him as a singular Management of a Charity Estate; and 
there is one material Petition and Order, bringing to the 
View of the Court this ; whicli seems to liave been for- 
gotten in the Scheme that had been approved ; that in 
conseipience of this Species of letting, applied very ge- 
nerally, but not nniversully, when Leases were renewed 
upon Fines, thep was something material coming to the 
Parish ; that on the other Hand, after giving the Portion 
<if the annual Rents to the Master and Usher, free of al 

( a) Attorney ’•General v. Tanner, 2 FtJ. jun. 1. 

Deductions, 
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Deductions, the remaining third for the Poor, after leaving 
all Outgoings upon the whole Estate, left nothing to be 
given to the Poor in those Years; the*aiinual Charges 
eating out one-third of the Surplus; so that the Receiver 
W’as obliged to apply to the Court to authorize him to 
deduct from the other two-thirds the Deficiency of that 
third to answer those Charges; ^iming at, though not dis- 
tinctly praying, a Declaration, authorizing some Arrange- 
ment, that would give something to the Poor of the 
Parish : forming one of the Objects, to receive something 
annually 


Lord Thurloto made an Order, directing a Reference to 
the Master to consider of a better Scheme for letting the 
Estate. It probably occurred to his Lordship, that this 
Mode of letting operated directly to disappoint one Object 
of the Charity; and, that, if it was fit, that these Fines 
should be taken, as they would probably very largely in- 
crease, it should be considered, whether the Profit, arising 
in that Shape, should not be made a pennanent Fund, 
yielding a pennanent Revenue for the School-master and 
Usher, and their Successors, and, as to one-third, for the 
Poor; probably also thinking this not at all a proper Mode 
of letting a Charity Estate. 

The Report, made in 1792, and approved afterwards 
by the Lords Commissioners, states the Grouml, upon 
which the Master went, not only as to the Farms out of 
Lease, but as to all the Estates in future : the Leases not 
being less than thirty-eight in Number; and the Reason- 
ing would apply equally to the Estate of any Tenant in 
Fee; that by letting without Fines needy Persons might 
become Tenants ; the Tenants being to covenant to re- 
pair, and leave in Repair. The Report proceeds there- 
fore to state, lliat, as the Leases should expire, all the 
Lauds should be let upon Fines at small Rents. As a ge- 
neral 
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neral Application, if there were no particular Circum- 
stances, this Reasoning would in the Case of an Infant 
call upon the Court to take the same Course ; as there 
might be very bad Tenants; who would not do Justice to 
the Farms : but the Answer to that would be, tliat good 
Tenants might be procured, who would do them Justice. 
Giving credit however to tlie Argument, that in the Cove- 
nant to build upon the Estate the Landlord may receive a 
Consideration for a long Lease, if the same Lease con- 
tains on the Tenant’s Part a Covenant to sustain and leave 
all those Buildings in sufficient Repair, taking that to 
have been the Condition of all these Farmsf upon what 
Ground am I to infer, that, though such a Lease was ne- 
cessary ill that Instance, it was equally necessary after- 
wards, when that very Lease provided, that those Circum- 
stances, in Consideration of which such peculiar Leases 
were to be made, should not exist ; and why, if that was 
proper as to one Farm, which required expensive Build- 
ings, was every Farm, though not under the same Circum- 
stances, to be let in the same W ay ; and again at the Ex- 
piration of those Leases, when no such Reason could exist: 


1813 ^ 
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In 17^4 this Report was confirmed; and the Leases 
directed to be so made, not only then, but in all future 
time. Afterwards an Ajiplication was made to Lord 
Loughborough about tlie Taxes ; who would only go the 
Length of giving to the Receiver what the whole annual 
Income of the Parish would not pay of those Outgoings, 
which ihiC Receiver was not authorized to take out of the 
Proportions of the Master and Usher. 


The present xkpjilicalioii arises out of w'hat passed 
in 1804; and there is Difficulty enough upon it; not 
in praying a Reference to the Master to review the 
Scheme, upon which the Estate is now let, with refer- 
ence to the future, and to receive a Plan for the bet- 
ter 
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ter Management of the Estate, ami Distribution of the 
Revenue, having Regard to the Proporticrti of Division by 
the Letters Patent as to the original Income ; but upon 
the Proposal for future letting; and, if the Master’s Opi- 
nion should be in Favor of Fines, as to the Application of 
those Fines either as annual Revenue, or a permanent Fund, 
subject to the Approbation of the Court. 

The first Difficulty is witli regard to Persons, who under 
the Authority of the Court have actually contracted for 
Leases. It would be very difficult to dispossess those, who 
have become Tenants, or continued Occupation, relying 
upon the Faith of Biddings before the Master, that they 
were to have Leases. I wish therefore to know the Na- 
ture of their Contracts, the particular State of each Tenant 
as to his Lease and his Money. The Proceedings in this 
Charity from Beginning to End require me to say, that, 
if the present Scheme and Management are not for the 
Benefit of all the Objects of the Charity, it must no 
longer go on so ; which is very different from the Consi- 
deration as to the Time past 5 having Regard to the Ex- 
pectations of Persons, who have been dealing upon the 
Authority of the Court: mucli as I conceive the Court was 
mistaken in what was done in 179 ^. 

I desire therefore to have a Statement of the respective 
Names of the Bidders, the Times of Bidding, of con- 
firming the Report, and what was done with the Money, 
whether Fines or Purchase Money, at the Times of con- 
firming those Biddings, or since. Refer it to the Master 
to consider of a Proposal, with liberty to any Party to lay 
Proposals before the Master, for the future Management 
of the Estate; with Power to review all the Plans, before 
adopted ; and, if the Master shall be of Opinion, that it 
is for the Benefit of the Charity, that all or any of the 
Lands should hereafter be let upon Fines, or partly upon 

Fines, 
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Fines, to be at liberty to receive Proposals, and to state 
his Opinion upctii them as to the Application of those 
Fines, either as divisible at the Time they are paid, or 
being considered as a permanent Fund for the future In- 
terests of the respective Objects of the Charity ; and to 
state his Opinion upon all these Matters, having due Re- 
gard to the Letters Patent, the Act of Parliament, and all 
the subsequent Proceedings of this Court. 


The Master and Usher presented a Petition ; stating, 
that several of the Charity Estates bad lately been let 
with the Approbation of the Master at increased Rents 
and Fines; the Fines amounting to £430'.}; and insisting, 
that th(j Petitioners were entitled, as their Predecessors, 
to two-thirds of the Money, arising from such Fines, in 
the Proportions, as between themselves, of two-thirds to 
the Master, and one-third to the Usher. The Petition, 
farther stating, that the Master had expended considerable 
Sums in substantial Repairs and Improvements, prayed 
an Account of the Money, so laid out, and an Applica- 
tion of the Fund in the Bank on Account of the Fines : 
viz. two-thirds to the Petitioners in the Proportions before 
stated : the Costs and Improvement to be paid out of the 
remaining third ; and the Surplus to go according to the 
Act of Edzmrd the Gth. 

The Lord Chancellor. 

I am satisfied, that the Question, how these Fines for 
the Time past are to be disposed of, has devolved upon me 
as a Consequence of the Change of the Great Seal from 
Lord Thurlow to the Lords Commissioners in 1792. 
Lord Thvrlow!s Order was calculated to set right the 
Mode of dealing with the Estate, which had prevailed ; 
and the Lords Commissioners did not sufficiently attend 

to 
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to the Principle, on which Lord Thurlow ordered a Re- 
view of the Application, directed by Lord Hardwicke, 

The only Difficulty I have in this Case is upon the 
Point, whether I have any Thing more to do with the 
Fines for the Time past than to distribute them according 
to the existing Trusts, actually attaching upon them. 
Were I the Visitor, as I am not, I might state an 
Opinion : but I am out of my Place in observing, that, as 
Visitor, I should admonish the Master, or Usher, of this 
School in Hertfordshire^ residing in Somersetshire, how- 
ever usefully employed. The Master might as well 
reside elsewhere as the Usher : but both ought to bo, 
where they will be ready to do the Duty, and can do it; 
and it is impossible to say, they can be as properly em- 
ployed elsewhere, witli reference to the Objects of this 
Foundation, as if they were resident in the Place, where 
that Duty is to be performed. Thjs is a Royal Foundation 
under which the Master and Usher are Corporators. As 
long as they remain so, and the Visitor does not think 
proper to remove them, they must in a Court of Justice 
have the Enjoyment of all the Revenues, which belong to 
them by the same Instrument, that gives them the Cor- 
porate Character. The Question now before me is not 
as to their Conduct, but how the Rents and Profits have 
been actually given to the Persons, holding these Situa- 
tions ; and, unless I am to conclude, that from the Year 
1792 an improper Mode of letting these Estates has 
prevailed in the Master’s Office, I do not see my Way 
to refuse two-thirds of the Profits for the Time past ; 
having no Right to Avithhold that, to wdiich tliey have a 
present Title. 


SLOPEil' 
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SLOPERtJ. FISH. 


Rolls. 

1813, 

July 28, 29. 


U NDER a Decree for the specific Performaiice of a 
Contract by the Defendant to purchase an Estate, 
from Henry Fry^ pronounced on the 5th of Augmty 1811, 
upon the Master’s Report in Favor of the Title, a Con- 
veyance by Lease and Release, dated the 2 1st and 22d of 
October^ 1811, was prepared; and on the 4th and 7th of 
November^ 1811, the Deeds were executed* by Fry and 
other Parties; but not delivered to the Defendant; and, the 
Purchase-money not being paid, they were left with Fry, 
that he might get them executed by a Lessee. On the 1 6th 
November, 1811, Fry beeaine a Bankrupt. The Bill 


Purchaser not 
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prayed, that the Plaintiffs, as Assignees under the Com- 
mission, may have the Benefit of the former Suit and Pro- 
ceedings, and lliat the Defendant may be decreed specifi- 
cally to execute the Contract, and pay to the Plaintiff’s the 
Purchase-money, according to the Decree; or that he may 
be declared a Trustee for the Plaintiff’s, and may re- 
convey, 8cc. 


of the Money, 
could be consi- 
dered as an 
Escrow : in 
that Case, as 
between a 
Judgment Cre- 
ditor and the 


Assignees un- 

The Answer stated, that previously to the Execution of Bank- 

the Deeds by Jvy, the Defendant’s Solicitor had received ^yptcy of the 
Notice of a Judgment, entered against Fry, for c£JOOO, Vendor, whe- 
unsatisfied; and at the Time of Execution it was agreed, ther Payment 
that the Payment of the Purchase-money should be post- to the Assig- 
poned, until Satisfaction acknowledged of such Judgment nees would be 

a Performance 

cf the Condition, making the Deed absolute from the Beginning, and 
any Conveyance from the Assignees inoperative : if not an Escrow, but 
absolute from the Commencement, whether with reference to tbe"Statute 
21 James l, c. 19. s. 9, the Judgment would be operative as against the 
Lien of the Assignees for the Price ; and, if not. whatw'ould prevent its 
attaching on the Estate. 

VoL, 11. L and 
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and all other Judgments; that, after the Commission 
issued, another Judgment was discovered on Record un- 
satisfied ; and previously to the Execution of the Deeds 
Fry and his Trustee had granted an Annuity; for the 
better securing which a third Judgment had been entered 
up; and was still unsatisfied; and that there was also a 
Petition in the original Cause by a Person, claiming an 
equitable Lien on the Purchase-money ; suggesting, that 
the Judgment Creditors were necessary Parties to the 
Conveyance ; and submitting to perform the Contract on 
having a good Title and complete Conveyance. 

Mr. JBe//, and Mr. Wingfield, for the Plaintiff’s. 

The first Question is, whether the Deed, executed by 
the Bankrupt, but left in his Hands, to be delivered, when 
the Money should be paid, at a future Time, is to be con- 
sidered as any I'hing more than an Escrow (a). If not 
the Consequence would be, that the Deed, not being 
perfect, w hen the Bankruptcy took place, was at an End ; 
and the legal Estate, which remained in the Bankrupt, id 
in his Assignees ; wdio may now convey. If that is doubt- 
ful, and taking the Instrument, that w as executed, to have 
passed ihe legal Estate to the Purchaser, but to have been 
left with the Vendor, as in The Derbi/ Canal Company v. 
Wilmot {b)y until the Money shuiild be paid, which re- 
mained unpaid at the Time of the Bankruptcy, anew and 
important Question arises, as to the EtTert of the Sta- 
tute (c), upon the previous Judgment; Newland v. Beck- 
ley (d)y Orlebarv, Fletcher (e). Taking the Conveyance 
to have been perfected before the Bankruptcy, it re- 

(a) Co. Lit. 3(5, (a). c. 19. s. 9. 

(b) 9 East. 360. {d) IP. Will. 92. 

(c) Statute 21 James 1. (e) 1 P. WUl. 737. 

mained 
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maiiied in the Hands of the Grantor, until the IhiRiness 
should be completed by Payment of the Money. Until 
llnit took j>luce, the Piireliuser, if he had the legal Estate, 
was a Trustee for the Assignees of the Bankrupt; from 
whom the Hec fl could never have been obtained without 
paying the wliole Monry. He cannot therefore now ob- 
tain tile Estate on any other Terms. The Judgment 
Creditor, if allow ed to extend the Laud, comes in Com- 
petition with the other Creditors; in which Case, as was 
held in Orlebar v. Fletcher, the Statute declares tliat the 
Judgment Creditor shall receive only a rateable Satisfac- 
faclion with die other Creditors ; and, though that Case 
cannot be repr<\scnted as an Authority upon this Point, 
die general Opinion ccrtiiinly is, that, wherever the Con- 
Yeyiiuce is completed before the Bankruptcy, the Land 
may be extended in the Hands of the Purchaser ; that the 
Execution must prt vail against him; and it.is indifl'erent to 
him, wdio takes the IMoncy. When he comes in, and pays 
the full Purchase-niomy, to the Assignees, and not till 
then, lie will be entitled to the full Ownership; and, if 
tiiey can atlacli this l^ioperty in the Hands of the Pur- 
chaser, in couseqiu lice of his liaving the legal Estate, the 
Direction of the Act for a rateable Payuienl is produced. 


1813 . 

Sloprr 


u. 

Fish. 


Mr. Hart, and Mr. Ozm/, for the Defendant. 

The first Question is, whether, this Judgment out- 
standing, the Purchaser is to be compelled to take such 
Tide as the Assignees can give under these Circumstances. 
A Title so doubt ml cannot be forced upon a Purchaser. 
Tor the Purpos. of an Escrow the Deed must have a 
particular, thougii incomplete. Delivery ; and the Effect 
is, that the Instant the Act is done, until which it is sus- 
pended, tlie Delivery being made, the Deed operates 
from its Execution. There can be no second Delivery; 

in 


L2 
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in which Respect there is a Distinction between the Case 
of an Infant and a married Woman; her 'Delivery being 
void. The Bankruptcy, therefore, can have no Effect 
upon the Ihinciple of Law, by which tlie Escrow is con- 
verted into a Deed ; and the Grantee takes Seisin from the 
Time, when the Deed was delivered. Here, however, is 
no Delivery as an Escrow. Such Delivery must be to a 
third Person, a Stranger, and not the Grantee, the adverse 
Party, though upon a similar Condition expressed : Shep, 
Touch, (a). This is a mere Retainer hy the Grantor. 
There is considerable Doubt upon the Construction of 
the Statute; which does not exclude other Remedies 
previously existing. Neither of the Cases, that have 
been mentioned, decides, that the Judgment Creditor may 
not go upon the Estate, if he pleases. 

The Master of the Rolls. 

It is very clear, that the Vendor could not have come 
for a specific Performance of this Agreement, except 
upon the Condition of exonerating the Estate from the 
J udgment Debt. The Assignees say, the Bankruptcy has 
removed all that Risk; as the Conveyance will be by 
them ; and, as the Estate was not in their Hands liable to 
the Judgment Debt, it will not be liable in the Hands of 
the Purchaser, taking from them : and to shew, that the 
Title is to be considered as taken from them, they main- 
tain, that by the Bankruptcy the antecedent Conveyance 
by the Bankrupt has become wholly inoperative. That 
depends upon very nice Learning [as to the Doctrine of 
Escrows, connected with the Facts, as they may turn out 
in Evidence ; and the Cases raise nice Distinctions upon the 
EflectofActs and Expressions at the Time of the Execution. 

Suppose this to have been an Escrow: a Question 
might be made by the Judgment Creditor, whether Pay- 
ment to the Assignees would not be a Performance of the 


1813 

Sloper 

V. 

F/sh. 


(a) 58 . Ed. 6. 


Condition; 
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Condition ; and make the Deed absolute as from the Be- 
ginning: so th^t the Purchaser would take under it; arid 
any Conveyance from the Assignees would be inoperative 
Suppose it is not to be considered an Escrow, but from 
the Circumstances, attending the Execution, it was abso- 
lute from the Commencement, it would then stand thus: 
the legal Estate would be in the Purchaser; but the 
Vendor would be a Creditor for the Price; and would 
have such Lien as the Law gives a Vendor for the Pur- 
chase-money. On his becoming Bankrupt, his Assignees 
are likewise Creditors for the Price ; and succeed to his 
Lien. Then it would be a Question between them and 
the Judgment Creditor, whether, as against their Lien, the 
Judgment would be operative, and supposing it would not, 
what would hinder it from attaching on the Estate subject 
to the Lien ? Without absolutely deciding each of these 
Questions, it is sufficient to say, that there is so much of 
Doubt upon tliem, that the Court will not compel a Pur- 
chaser to run the Hazard of their Decision- 

It has been said, that every Title is good, or bad; and 
the Court ought to know nothing of a doubtful Title: but 
the Court has adopted a different Principle of Decision, 

It was not lirst introduced by Lord Tlmrlozc, but is at The Rule 
least as old as Sir Joseph Jeki/irs Time («), and was re- against compel- 
peatedly acted upon by Lord Hardwicke, ling a Pur- 

chaser to take 

Therefore, as I shall not compel this Purchaser to take a doubtful 
the Title, the Bill must be dismissed* Title, at least 

as old as Sir 
Joseph JckijWs 

A Re-conve}aiice was afterwards directed ; paying the Time. 
Purchaser all his Costs. 

{a) Marlon v. Smith, 2 P. References. ] 6 Ves. 2/4, 

Will. 198 . See Roake v. Note (a). AntCy Vol. I 493. 

Kiddy 5 Ves. 6^7, and the 

L 3 WOOD , 


1813. 

Sloper 

V. 

Fish. 
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Lincoln’s 
Inn Hall, 
1813, 

July 2 S , 29,3J. 

Plea of Simo- 
ny to a Bill for 
Tithes ordered 
to stand for an 
Answer wdth 
liberty to ex- 
cept, as being 
multifarious. 

Leave to 
amend a Plea 
not of course, 
andiheArncnd- 
iiients to be 
stated. 
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WOO D i;. STRICKLAN D. 

T he Bill was filed by the Rector of Thorpe Bassett 
in the County of York, for an Account of Tithes. 
The five Defendants joined in a Plea of the Statute of 
Elizabeth {a) to all the Discovery and Relief; averring, 
that the CliurcU of Thorpe Bassett was at the making of 
the Act and long before and continually since and now is 
a Benefice willi Cure of Souls witliin the Diocese of York ; 
that the Keviuend James Graves Clerk was in and for a 
long Time before Julp, 1807, the undoubted Rector and 
Incumbent of the said Church and Benefice ; that he died 
i\\ Juli/j 1807; whereupon the said Church became va 
cant ; that William Wood Wat son, Joseph Rider, Peter 
Ou'stoN, and William Rider, were then, and still are, the 
undoubted I’atrons ; that afterwards and after the J^iid of 
forty Days after the End of the said Session of Parlia- 
ment, namely, in August, 1807, it w as simoniacally, cor 
ruplly, and against the Eorin of the said Statute, agreed 
between the Plaiiit'ff and the said Ifutsou, Rider, 
OwsloNj and William Rider, that they should present the 
Plaintiff' to the said Bejiclicr*. in considerulion that he 
should, during his liicumbeney, acce|>t and lake from 
them such Patrons or their respective Tenants and Lessees 
the several yearly Sums after mentioned in lieu and dis- 
cliurg( of all Till es arising from their l/ands, Sec, within 
the Pali n of Thorpe Basseil ; namely, from Williani 
IVor ' ffai 'Cii : Is, per Annum, from Joseph Rider 
p T A muin, from Peter Owston, £[) : 1^. per 
Ann:, j, and roin IVilliam Rider, £[) ; Is. per Annum : 
tiiat the Plaiidilfdid in August, 1807, in consideration of 
his being presented to the said Church, and to the End 


(a) Stat. 31 Eliz. c. O', s. 5. 


that 
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that such Patrons might present him, promise and agree 
with them respectively to accept and take from them re- 
spectively, or their respective Tenants or Lessees, the se*- 
veral yearly Sums before mentioned in lieu of all Tithes 
arising on their respective Lands, &c. in such Parish, 
namely lls, &c. The Plea then averred, that the 
Plaintiff* did by the said Agreements and by each of 
them corruptly procure and seek the said Church and 
Benefice; and that at the Time of the said simoniacal 
Agreement with Watson, he Watson was, and long before, 
and ever since had been, and still is, the Owner of a certain 
Farm in the Parish of Thorpe Bassett^ consisting of a 
Messuage and two hundred and forty-nine Acres of Land ; 
that the great and small Tithes yearly arising from such 
Farm were at the Time the said simoniacal Agreement was 
made worth £50 per Annum, and that such yearly Value 
was well known to the Plaintiff and Watson, when they 
entered into the aforesaid Agreement. 


1813. 

Woon> 

V. 

Stkicklan®. 


The Plea then proceeded with distinct Averments, that 
Joseph Rider held a Farm of four hundred and forty Acres 
of Land, the Tithes whereof were worth e£90, and so 
known to the Plaintiff and him, when they entered into the 
aforesaid Agreement ; that Peter Owston held a Farm of 
one hundred and fifty Acres; the Tithes whereof were worth 
£'d0, &c. and a similar Averment as to William Ryder; 
that when the Church was vacant by the Death of Graves, 
namely, on the 15th of October, 1807, they the said 
Watson, Rider, Owston, and Rider, did, as the true Pa- 
trons, in pursuance and consideration of said simoniacal 
Agreements present the Plaintiff to the Archbishop of 
York for Institution, &c. that afterwards, in the same 
Month the said Complainant w^as upon the said Presenta* 
tion admitted, instituted, and inducted ; and the Plaintiff 
thereby corruptly took and accepted such Benefice ; by 
reason whereof and by force of the Act of Parliament 

L 4? aforesaid, 
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1613. 

Wood 

V. 

Strickland. 


The Agreement, while the Benefice was vacant, to 
accept, as Rector, a very inadequate Sum, in lieu of Tithes, 
for the Purpose of procuring the Presentation, is void, as 
simoniacal under the Statute ; being a Contract between 
the Patron and Incumbent, for an Advantage to the former 
on obtaining Presentation ; the Statute prohibiting Pre- 
sentations from corrupt Motives. If the Plaintiff is not 
Rector, he has no Claim to Tithes ; and it is competent 
to any one, even a Parishioner, or Occupier, in a Suit 
against him for Tithes, to take Advantage of the Statute, 
destroying that Relation, under which alone the Right 
can exist; admitting the Application to Glebe Land of the 
ge\ieral Rule (a), that a Tenant cannot dispute the Title 
of his Landlord, Cooke v. Loxley {b). Though there is 
no Precedent of this Form of Plea in the old Entries, 
the Principle is countenanced by the Declarations in Quare 
impedit, to be found in Finch and Wentworth's Pleadings. 
The Averment in the Plea, that tire Session of Parlia- 
ment ended at a Period long since elapsed, is to be 
found in the old Entries; and though perhaps scarcely 
necessary, cannot injure the Plea; which in its Aver- 
ments corresponds with all the Act requires. The King 
V. The Bishop oj Oxford (c) shtvis^ that this Agreement 
is within the Statute; and all the Judges thought the 
Agreement simoniacal; as the Inhabitants derived a 
Benefit under it. 

(a) Dmgey v. Angove, 2 , (b) 5 Term Rep. 4. 

F«.jun.304. (c) ? £«sr. 600. 

Sir 


aforesaid, the Defendants insist, that the Plaintiff was a 
disabled Person in Law to hold and enjoy^ the same Be- 
nefice. 

Mr. Hart, Mr. Leach, and Mr. Heald, in support of 
the Plea. 
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There is ly) Instance of a Plea of Simony to a 
Bill for Tithes : but if by Analogy to the Case in Ho- 
bart (fl), that such a Plea is good to a Suit in the 
Spiritual Court for Tithes, it is a good Defence here, 
this Plea is ill-pleaded; and must be over-ruled upon 
Objections of Form. There is nothing better settled, 
than that a Plea must reduce the Defence to a single 
Point (6). In Equity a Defendant can never plead double ; 
as he sometimes may at Law with leave (c). The Reason 
is, that if the Plea is over-ruled, or if the Plaintiff replies 
to it, and at the Hearing that Fact is not proved by the 
Defendant, it is then competent to him to go into other 
Defences. A Plea, which does not reduce the Defence to 
one Point, is merely an imperfect Answer ; Chapman v. 
Turner {d). This Plea is clearly multifarious: Whit- 
bread V. Brockhurst {e)» The Corporation of Lon- 
don 


1813. 

Wood 

V. 

Strickland. 


(a) WincJicombe v. Pul- 
lesion, Hob. 168. 

(b) Pract. Reg. 324. Lord 
Red. Tr. Ch. PI. 234. 

(c) Statute 4 and 5 /Inn. 
c. l6. see Law. Tr. PJead. 
27. 

(d) 1 Aik. 54. 

(e) 1 Bro. C. C. 404 : cit- 
ed from the following Note 
by Sir Samuel Romilly. 

Lord Thurlow. 

The Question now before 
me is merely a Question to 
direct the Pleadings of the 
Court in future ; and is no- 
thing more than this, whe- 


ther it be possible to plead 
in one Plea all the Matters 
contained in this Plea. 

I cannot agree with the 
Defendant’s Counsel, that 
any two Facts, which are not 
inconsistent, may be pleaded 
in one Plea. 1 think, that 
various Facts can never be 
pleaded in one Plea, unless 
they are all conducive to a 
single Point, on which the 
Defendant rests his Defence. 
Thus many Deeds may be 
stated in a Plea, if they all 
tend to establish the single 
Point of Title; so yin the 
Case 


Two inconsist- 
ent Facts cannot 
be joined in one 
Plea. 


Various Facts 
cannot be plead- 
ed in one Plea, 
unless all con- 
ducive to a single 
Point of Defence j 
as several Deeds 
tending to esta- 
blish the single 
Point of Title : 
so in the Case of 
papacy. 
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1813. 

Wood 

V, 

Strickland. 


don V. The Corporation of Liverpool [a) \ stating* four 
Defences, by distinct, and independent, corrupt, Agree- 
ments, with the four Patrons ; any one ofr which would 
have made the Presentation void ; as it is not necessary, 


Case of Papacy. {Harrison 
V. SouthcotCy 1 Atk, 528.) 
In the present Case, the dif- 
ferent Matters pleaded do 
not conduce to one Object. 
The Plea of the Statute is 
in itself a Bar,; but the Plea, 
that the Agreement was not 
performed, is quite distinct ; 
because, whether a part Per- 
formance take the Agree- 
ment out of the Statute, or 
be considered merely as a 
Fraud, the Point of Equity 
is quite distinct from the 
Agreement. It is a Plea of 
two Matters perfectly and 
clearly distinct ; of two 
Things, which furnish two 
different Pleas to the Points 
made in the Bill. The Rea- 
son, why a Defendant is not 
permitted to plead two diffe- 
rent Pleas in Equity, though 
he is permitted to plead them 
at Law, is plain ; it is be- 
cause at Law the Defendant 
has no Opportunity, as he 
has here, of answering every 
different Matter, stated in 
the Bill. The Reason of 


Pleading in Equity is, that 
it tends to the forwarding of 
Justice, and sav^s great Ex- 
pence, that the Matter 
should be taken up shortly 
upon a single Point : but 
that End is so far from being 
attained, if the Plea puts as 
much in Issue as the An- 
swer could do, that on the 
contrary it increases the De- 
lay and Expence. But why, 
it may be asked, should not 
the* Defendant be permitted 
to bring two Points, on which 
the Cause depends, to issue 
by his Plea ? The Answer is, 
because, if two, he may as 
well bring three Points to 
issue; and so on till all the 
Matters in the Bill are 
brought into Issue upon the 
Plea; which would be pro- 
ductive of all the Delay and 
Inconvenience, which Plead- 
ing was intended to remedy. 
Let the Plea stand for an 
Answer, saving the Benefit 
of it to the Hearing, and with 
liberty to except. 

(fl) 3 Anstr.738. 


that 
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that they should all participate in the corrupt Considera- 1813. 
tion. Then there is an Averment of a corrupt Promise, \V^D 
that the Rector would abstain from receiving all his I'ithes ; 
which certainly would of itself be simoniacal, and vitiate Strickland. 
the Presentation. The Plea tenders Issues on the V aliie 
of the Sums stipulated, on the four corrupt Promises, on 
the Value of the Tithes of the four Farms ; that is, twelve 
different Issues on the same Plea ; all whicli Defences the 
Plaintiff must meet. There is no Instance of a Plea in- 
volving so much Litigation. The Number of Facts is im- 
material, if they all tend to the same Point ; but a De- 
fendant cannot plead two separate DefencQ^ of the same 
Character ; for Instance, tlirft he is Heir Jix parte Paternd 
and Ev parte Mafenid. If a Plea tenders two Issues, 
cither of whicli, if established, is a suflicient Defence, the 
Plea is double, and therefore bud : Nobkissen v. Hast^ 
iJ/gs (a). In Beccroft v. recently decided in the 

Exchequer (b)^ to a Bill for a Legacy the Plea of a Re- 
lease, with an Avei inent, that the Release had been acted 
upon, was ovor-rulcil, as double, and multifanous. This 
Plea states too luiich of the Act ; but a Plea tnight to 
state the Facts only, not the Lunv. The Clause, as to For- 
feiture of (ionble Value, is inmecessary, and the Averment, 
that tiie Persons presenting were the real Patrons. Except 
against llu! Crown, the Piesimtation is good ; aiKi there- 
fore liable to be affected by simoniacal or cori upt Mo- 
tives The Averment, that the l^lainliff is disabled, 

is a Consequence and Conclusion of La\v ; and, there- 
fore improper. 


(a) 2 Ves. jun. 84. 

{b) 14 Ves. 6:3, mentioned 
as Beachcrqft v, BeachcrqfU 
Lord C. Eldon questions 
that Case, 14 Ves, 65 ; con- 
sidering, the Allegation, that 
the Release was acted upon. 


as mere Surplusage, which 
would not render a Plea 
at Law bad. Co, Litt, 303. b« 
(c) 3 Inst. 153 ; see also 
1 Inst, 120. Cio. Etiz. 789. 
Baker v. liogrrs, 3^ 

Ecci. Law, 30. 

Mr. 
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1813. Mr. Hart^ in Reply. 

Wood 

It seems to be conceded, that this Plea is good in Law, 
Strickland if correct in Form ; and should it be over-ruled upon the 
Form, the Defendant would under Nobkissen v. Hast- 
ings (a J, be allowed to amend. Admitting, that a Plea 
must reduce the Defence to a single Point, there is no Au- 
thority, that it may not tender more than one Issue : nor 
can it be represented, that it must be confined to a single 
Fact, if all the Facts stated tend to establish a single Point. 
The Averments are necessary to shew, that the Plaintiflf is 
within the Act; and the Defendant was bound to state 
the Fact, as it really is : viz., not four separate Agree- 
ments, but a joint Agreement, though for distinct Consi- 
derations ; the Words of the Act being ^^Person or Per- 
sons.’’ The Distinction is between the Plea itself, and 
the Averments in support of it ; which are necessary to 
shew, that certain Acts have been done, bringing the Case 
within the Law^, which constitutes the Defence. There 
is no particular Form of Averment; and certainly, no 
more Strictness can be necessary here, than in a Declara- 
tion on Covenant ; nor can mere Surplusage vitiate the 
Plea The Case of Beecroft v. Beccvofl: is not to be 
reconciled to Principle. Nothing is more usual than to 
set out a Statute ; as in pleading the Statute of Frauds 
and the Statute of Limitations. 


1813, 
July 31. 


The Vice Chancellor, 

This Plea, though good in Substance, is liable to Ob- 
jections of Form ; being multifarious ; not reducing the 


(«) 2 jum 84. 4 Cre. (6) Claridge v. Hoare, 14 
C. C. 252. Ves, 59. 


Case 
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Cases to a single Point; but setting up four distinct, se- 
parate, sinioniaical Contracts. 

The next Question is, whether the Defendant can have 
Liberty to amend ? In Nobkisseri v. Hastings (a ) the 
Lord Chaiicellor says, it is not usual to refuse that; giving 
Leave in that Case to plead de novo ; as it was difficult to 
amend : but it is not to be understood, that an Application 
to amend an informal Plea is of course. As there ap- 
pears to have been some Doubt upon it, I refer to the 
Authorities. In Newman v. Wallace (b) Lord I'hur- 
low thus states the Rule : which is also ^ven by Mr. 
Wyatt in his Edition of the Practical Register (r) : 

With respect to any Amendment of the Plea, though 
certainly there have been Cases, in which the Court has 
permitted Pleas to be amended, where there has been 
an evident Slip or Mistake, and the material Ground of 
Defence seems to be sufficient, yet the Court always 
expects to be told precisely, what the Amendment is to 
be, and how the Slip happened, before they allow the 
“ Amendment to take place.’' 

Lord Thurlozo repeats the same Opinion afterwards in 
The Nabob of A rxot v. lire East India Company {d) ; 
declaring, having once given Leave to amend, that he 
should expect, when another Amendment is proposed, that 
the Form of the Plea they intend to put in shall be ready; 
for, properly speaking. Amendments, moved in this Court, 
ought to be stateil; that the Court may see, whether it is 
proper that the Cause shall be farther delayed, to intro- 

(a) 2 Fes. jun. 84. (d) 3 Bro. C. C. 292. Sec 

(Z>) 2 Bro. C. C. 147. 300. sio. 1 Fes. jun. 371. 

(c) Pr.Reg.by Mr. WyaW^ See 387, 393. 

340. 

duce 


r8l3. 

Wood 

V. 

Strickland. 
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1613 . 

Wood 

V. 

Strickland. 


On a Plea 
found false 
the Plaintiff is 
entitled to a 
Decree ; and, if 
Discover}^ is 
necessary, to 
examine De- 
fendant on 
Interrogato- 
ries. 


duce them. The Motion to amend was in that Instance 
refused.* There are several Instances in Anstriither^a Re- 
ports, Vol. 1. and III. of amending Pleas: but it is suf- 
ficient to state Lord Tliifrloii^'s general Principle, that it 
is not of Course. The proper Mode therefore in this 
Case is, that the Plea, containing a complete, substantial. 
Defence, tliough informally pleaded, shall stand for an 
Answer, witli libcity to except. 

Supposing the Plea to be correct in I'orin, but proved 
false, it seems to be conceived, that the Course at the 
Hearing is take it up just as if there was no Answer. 
Tiiat is not correct. Upon a Plea, found false, the 
Pluintiti is entitled to a Decree (l); and if a Discovery is 
wanted, the Defendant is ordered to be examined upon 
Interrogatories. This is stated by Lord liedesdale {o'), 
referring to a Case before Lord Hardwicke {b ), 

The Plea therefore being ordered to stand for an An- 
swer, with liberty to except, I shall not preclude the 
Defendant from making a Motion, explaining, how the 
Slip happened, and staling distinctly the intended Amend- 
ments ; but it is not of course, 

(a) Ld. Red. Tr. Ch. PI, (b) 2 Ves. 247. 

240 . 


( 1 ) At Law, Plaintiff re- 
covers on Pica proving false. 
Doct. plac. 180. 181. 232. 

And note,” says Scrjeujii 
HatvJdns, “ that Pleas in 
Abatement being found 
against him that pleads 
“ them, are peremptory 


against him.” Ahrid. Co. 
Lilt. 48. (Ed. 7). 

See also Howardv. Jemmet, 
3 Burr. 1368. See Parker 
V. Dee, 1 Ch. Ca. 200, and 
Cm'S. Cancell. 184, as to false 
Plea in Equity. 


DREW 
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DREW i;. DREW. 

T he Bill stated, that John DreWy deceased, the 
Husband of the PlaintilF, carried on the Business 
of a Lighterman and Coal Merchant at the Time of his 
Death in l776; John DreWy his Son, being his Ap- 
prentice; that at the End of his Apprenticeship, in 1779, 
the Plaintiff and her Son agreed to carry on the Business 
HI Partnership in the Proportions of two-thirds to the 
PlaintijQF, and one-third to, the Son; and in 1784 the 
Plaintiff admitted her Son to an equal Participation in the 
Business; M'hich Partnership continued until the Son’s 
Death ; that he left the Defendants his Children and Lega- 
tees ; oneofwhom, having taken out Administration with the 
Will annexed, had taken Possession of the Effects ; and 
was proceeding to make Sale of the Leasehold Property, 
The Bill prayed an Account of the Partnership Dealings, 
Sec. ; a Sale of the Effects and the Leasehold Estates : 
an injunction and Receiver; charging, that Drew, 
the Son, was entrusted with the sole Management of the 
Concern ; receiving all the Money, and taking Leases in 
his own Name. 


1813. 

Lincoln’s 
Inn Hall. 
Jul^ 30. 

Negative Plea 
of no Partner- 
ship. 

Not necessary 
to answer toCir- 
cumstanccs, 
tending to the 
Point, upon 
which the De- 
fendant relies, 
and tenders an 
Issue by his 
Plea. 

Averment to 
Belief as to the 
Transactions of 
others suffici- 
ent. 


One of the Defendants, the Administrator of his 
Father John Drew, with the Will annexed, put in a 
Plea in bar to the Discovery and Relief prayed ; aver- 
ring, that to the best of Defendant’s Belief John Drew, 
he Son, did not at any Time in his Life agree to be, 
and was not, a Partner with the Plaintiff ; and did not at 
any Time carry on the Business of a Lighterman and 
Coal-merchant or any other Trade or Business in Co- 
partnership with the Plaintiff on the joint Account of the 
Plaintiff and the said John Drew, the Son, in any Shares 
and Proportions whatever. 

Sir 
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1813. 

Drew 

V. 

Drew, 


Sir Samuel Romilhf, and Mr. Daniel^ i[or the Plaintiif. 

There is no Instance of a Plea of no Partnership : but 
this Plea is bad in Form ; not averring positively, that 
there was no Partnership. The Defendant, being in Pos- 
session of all the Property in dispute, tenders an Issue of 
Belief’ only ; on which an Indictment for Perjury 
would not lie. The Averment ought to have been as to 
his Knowledge of the Partnership. The Plea likewise 
covers too much; as the Plaintiff has a Right to an 
Answer, whether John Drew, the Son, did or did not, 
serve an Apprenticeship to his Father. It is in another 
respect defective; as, if there was no Partnership, the 
Plaintiff is entitled to an Account against the Representa- 
tives of John Drew the Son, in the Character of an Agent, 
intrusted with the Management of the Concern. 


Mr. Hart, and Mr. Roupell, ip support of the Plea. 

This Bill in its whole Frame applies to the single Case 
of Partnership ; and is properly met by the Plea, putting 
in Issue that only important Fact. 

The Averment of Belief” is all that can be required 
from this Defendant, speaking of the Acts of others; and, 
if he had Knowledge, swearing to his Belief, he would be 
liable to Indictment (a). The Doctrine is thus laid down 
by Lord Redesdale. 


In all Cases of negative A verments, and of Averments 
of Facts not within the immediate Knowledge of the 
Defendant, it may seem improper to require a positive 
Assertion (i).” 

(a) Millards Case, 2 Black. (b) Ld. Redes. Tr. Ch. 
881. 3 Wih. 420. PL 236. 


Mr. 
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Mr. Daniel/in Reply. 1813. 

VICttW 

It is indispensible that Information should be averred to. 

If this were an Answer, it vrould be insufficient, the Plain* Drew* 
tiff being entitled to know, whether the Defendant has 
been informed. The Plea itself is quite one prirmt Imnr 
pressionis, the Books not affording even one solitary In* 
stance of a Plea of no Partnership. 

The Vice-Chancellor. 

This Bill calls for an Account of Partnership Trans- 
actions ; and in its whole Frame is adapted ^d confined 
to that Object. The Plaintiff, therefore, if entitled to the 
Relief she now seeks, with respect to separate Property, 
entrusted to this Individual, and possessed by him, as an 
Agent, has by thus framing her Bill misled the Defend- 
ant ; who, by this Plea denying the Partnership, destroys 
the whole Foundation of the Relief and Discovery prayed* 

All the late disputed Cases upon the Point, whether a De- 
fendant can by Answer refuse a full Answer (a), admit, 
that the correct Mode of resisting the Claim of an Account 
is a Plea, denying the Relation, in which it is called for; 
as in the Instance, that has been put, of an Individual, 
setting up a Claim, as a Partner in Child^s Bank ; and in 
that Character requiring an Account of all their Affairs. 

In that Respect, therefore, the Plea is free from Objec- 
tion. 

The next Objection is to the Form of this, as a negative 
Plea, w ith an Averment merely to the Defendant’s Belief. 

The Objection to it as a negative Plea, roust depend upon 
the Nature of the Suit. The Claim as Heir, Executor, or . 

Partner, can be met only by a negative Plea ; if the De- 

(a) Rowe v. Teed^ 14 Ves, Leonard v. Leonard, l Ball 
372, and the References, and Beat. 323. 

VoL. II. M 


fendant 



162 


CASES IN CHANCERY. 


1813. 

Drew 

V. 

Drew 


fendant ineaps to deny the Plaintiff’s Right to that Cha- 
racter. If is said, that the Defendant, speaking only to 
his Belief, is not liable to an Indictment for Perjury. 
Where a Person is speaking upon his Oath to Acts, not 
his own, but done by others, it is sufficient, if he states 
tlieni upon his Belief : and more positive Averment is not 
necessary; and an Indictment for Perjury would lie 
against a Person, who with perfect Knowledge, that the 
Fact was otherwise, thus denied the Partnership : if, for 
Instance, the Person so swearing had been employed in 
the Concern, and had kept the Accounts between them, 
as Partners, •he would certainly be liable for Perjury, 
upon clear Proof, that he had Knowledge, from which he 
must have formed a Belief of the Fact. This is said to 
be the ordinary Form of Pleading, where the Averment 
is negative : not denying, that the Defendant might have 
received such Information ; but asserting upon his Oath 
that whatever Inforipation he might have had it was not 
sufficient to produce Belief. 


The only remaining Objection is, that the Defendant 
ought to have answered the Charge, that his Father was 
the Apprentice ; as that Fact might afford some Evidence 
from the Probability, that he would be taken into Part- 
nership : blit it is not necessary to answer to every Cir- 
cumstance, tending to the Point, upon which the Defend- 
ant relies, and tenders an Issue by his Plea. 


This Plea therefore, being correct in Form, and suf- 
6cient in Substance, to the Bill, as framed, must be 
allowed. 


STRANGE 
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STRANGE t;. COLLINS. 

T he Bill claimed a Legacy of ,^600 against the 
Defendant, as Administrator of his Father John 
Collins, the Executor of Richard Collins ; by whose Will 
the Legacy was bequeathed. The Defendant by his An- 
swer, sworn tlie 20th of Aprils 1813, denied, that he had 
obtained Letters of Administration to John Collins, his 
Father, or that he was his personal Representative, or had 
possessed in that Character his personal Estate and Effects; 
setting forth an Account of the Property, as Agent to his 
Mother, 


A Motion was made on the Part of the Defendant, 
that he may be at liberty to put in a farther Answer ; 
stating by his Affidavit, that upon looking over Papers 
and Deeds since putting in his Answer he found, that an 
Administration was granted to him of his Father's Effects 
in the Year 1797; at which Time the Defendant w^as but 
just of Age, but little acquainted with Business, and en- 
tirely ignorant of Law^, and considering that he was only 
doing some formal Act, in order to make out a Title to 
some Leasehold Property of his Father, which he had sold ; 
and not then knowing, that such Letters of Administration 
related to any of his Father's Property but such Leasehold 
Estate: that when he gave Instructions for, and swore, his 
Answer, he had no Recollection of the said Letters of Ad- 
ministration : or that they in any Way related to the Mat- 
ters in Suit ; that previously to the Time, when such Ad- 
ministration was granted, he did not know of what Effects 
his Father died possessed except the said Leasehold 
Estate, he living with his Mother; who kept the Accounts of 
the farming Business after her Husband’s Death; the De- 
M 2 fendant 


1813 , 

July 23, 
Aug, 2. 

1814, 
March 11. 
Supplemental 

Answer per- 
mitted to cor« 
rect Mistake : 
but held strict- 
ly to Mistake, 
clearly sworn 
to, and pro- 
bable in itself ; 
the Solicitor, 
who put in the 
former Answer 
being dead ; 
whose Letter, 
admitting the 
Fact contrary 
to that Answer, 
would not be 
Evidence in a 
Prosecution for 
Perjury against 
the Defendant ; 
which ought 
not to he in- 
fluenced by the 
Admission or 
Refusal of the 
Application. 
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fendant always considering her in Possession of such Ef- 
fects, and never considering himself as hatting possessed 
the same ; when he put in his Answer, not being aware, 
that the Leasehold Estate was Part of his Father’s personal 
Estate, and believing, that all his personal Estate was in 
the Possession of his Widow, who always exercised over 
it full and uncontrolled Authority ; that such Letters of 
Administration having been discovered since he put in his 
Answer, and it having been explained to him that in point 
of Law he had possessed himself of the personal Estate of 
his Father, he was extremely anxious to put in a farther 
Answer, admitting such Letters of Administration, and 
giving a full Answer and Discovery respecting such per- 
sonal Estate and Effects. 

Mr. Agavy for the Plaintiff, resisted the Motion, on an 
Affidavit, setting forth two Letters from the Solicitor, 
lately deceased, who had put in the Answer, stating, on 
the Part of the Defendant, that he would pay the Legacy 
within a limited Time with Interest, and reasonable Costs ; 
although the Court would in Case of a Decree in the 
Plaintiff’s Favor, Mr. Collins being only the personal 

Representative of his Father,” direct the Costs to be 
paid out of the Legacy. 

The Lord Chancellor. 

This is a Motion of considerable Importance, for leave 
to file a supplemental Answer ; the Object of which is to 
admit, that the Defendant is Administrator of his Father; 
and, as such, has Effects, sufficient to satisfy this Legacy ; 
which the Answer denies. There is no Suggestion by Af- 
fidavit, that this Application is made in consequence of any 
Knowledge, or Threat of an Indictment Tor Perjury. The 
Application is suppprted by an Affidavit, stating positively, 
diat, when the Defendant gave Instructions for, and swore, 
his Answer, he had no Recollection of the Letters of Ad- 
ministration ; or that they in any Way related to the Mat- 
ters 
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ters in the Bill ; and that he never considered himself^ but 
considered his Mother as altogether in Possession; she 
keeping the Accounts : a Representation not unnatural by 
an ignorant Man. 

It is obvious, that, unless there is some general Ground, 
upon which the Defendant ought not to be permitted to 
put in a supplemental Answer, it is for the Benefit of the 
Plaintiff, that he should do so ; but, whether the Plaintiff 
may choose to accept it, or not, Care must be taken, that 
public Principle is not infringed ; and the Objection, that 
has been made, justifies me in requiring Commissioners to 
pay more Attention to Transactions of so solemn a Na- 
ture as taking Answers upon Oath, than has been applied 
in this Instance; in which there is a Degree of Careless- 
ness which is shocking in moral Consideration : the Answer 
twice positively denying, that the Defendant is the Admini- 
strator, and that he ever possessed any Part of his Father’s 
Effects : the former a pure Denial of a Matter of Fact : 
the other a Fact, upon which an ignorant Farmer might 
make a Mistake, but Commissioners, or the Attorney, 
could not. 

The Letters, upon which this is resisted, are very material 
to shew, that the Attorney and his Client thought, this De- 
mand might be made good in some Way; and would be 
material Evidence in a civil Suit. One Letter, stating ex- 
pressly, that Collins is the personal Representative, is de- 
cisive Evidence, that the Attorney knew that Fkct ; and, as 
he is dead, it is impossible to say, how be afterwards per- 
mitted his Client to put in an Aiiiswer, twice denying posi- 
tively, that he is the personal Representative : but, the De- 
fendant by bis Affidavit repeatedly pledging himself, that 
he did not know or recollect the^Fact, it does not necessa- 
rily follow, that the Attorney knew it from Collins; or, 

M S that 
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Collins. 
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that Collins^ a young Farmer, if he knew the Fact, recol- 
lected it; and upon the Question, whether Jhe swears ho- 
nestly, that he was not Administrator, or is wilfully per- 
jured, this Letter would not even be Evidence admissible 
before a Jury ; much less would it be sufficient to convict 
him. 

If this is to be regarded as a Question not merely of Be- 
nefit to the Plaintiff, as it is, but of public Policy, the 
Grounds, on which my Opinion is, that the Defendant 
ought to be permitted to put in this supplemental Answer 
are these; tha|:, though that Permission might possibly 
have some Influence upon a Trial for Perjury, it ought to 
have none, justly and judicially speaking. On the other 
Hand, if, reasoning inaccurately, and without strict Regard 
to Principle, you conclude, that this Permission may ope- 
rate in* some Degree in his Favor upon the Trial, upon 
the same Species of Reasoning, the Refusal of it will be 
attended with the Hazard of Conviction, whether he ought 
to be convicted or not. 

Declaring, therefore, that I do not conceive, a Court of 
Justice will act correctly, if it suffers my Permission or 
Refusal of this Application to operate in any Degree what- 
ever upon a Trial for Perjury, I think, upon strict Prin- 
ciple I ought not to refuse it under this Explanation ; and 
I cannot say, it is to be refused on the Ground, that Con- 
tradiction is fixed, not on the Defendant, but on his Attor- 
ney; which Contradiction could not be given in Evidence 
on the Trial ; and, if it was, though a Speculation might 
be conceived, that he might have had the Fact from the 
Defendant, yet that Speculation could not be suffered to 
operate to his Conviction : there being so many Ways in 
which the Attorney might have acquired that Knowledge, 
consistent with the Fact, that he had it not from the De- 
fendant 


Upon 
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Upon these Grounds therefore I permit this supple- 
mental Answer to be filed after the most attentive Consi- 
deration; desiring to be well understood, that the Court 
does not yield to such an Application without the most 
careful Examination (a). 

The Defendant was ordered to pay the fcosts. 

A supplemental Answer was accordingly filed; by 
which he not only corrected the Mistake as to the Fact of 
the Administration, 8cc.; but also altered the State of the 
Accounts, as represented by his former Answer. 

On this Ground a Motion was made to take the supple- 
mental Answ^er off the File. 

The Lord Chancellor. 

This supplemental Answer certainly goes too far. 
Upon the Defendant’s Application for liberty to file a sup- 
plemental Answer, founded upon the Fact, that he had for 
a particular Purpose formerly taken out Administration to 
his Father, which through Mistake and want of. Recollec- 
tion he had denied, desiring to set himself right in that Re- 
spect, I understood, that he was merely to state the Cir- 
cumstance of his having taken out Administration ; and 
that a different View was therefore to be taken of his Pos- 
session of the personal Estate ; not that he was at liber^ 
totally to alter the State of the Funds ; attributing his 
former Representation of them to Mistake. I cannot per- 
mit that ; unless satisfied, that all that was also through 
Mistake. 

The supplementaF Answer was therefore ordered to be 
taken off* the File. 

(a) See Livesey v, Wilson^ p. 150% Edwards v. M^Leay^ 
ant€,yo\, I. p. 149. and Note, post. 256. 

M4 
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COX t;. NEWMAN. 

A motion was made on the Part of the Defendant, 
that his Answer, duly taken at Baltimore, in Ame^ 
rica, on the 7th of November, under a Commission, 

might be filed without the usual Oath of the Messenger; 
or that a new Commission should issue, &c. 

The Affidavits of the Messenger, the Defendant’s Soli- 
citor, and other Persons, identified the Answer, as having 
passed to the Defendant’s Solicitor in the same State, in 
which it was received by the Messenger from the Gom- 


been opened by missioners, neither defaced nor opened : but the Defend- 
theDefendant’s ant’s Solicitor, not being aware of the Contents of the Par- 


Solicitor, and cel, opened it; and finding what it was, immediately closed 


afterwards read it again ; and from that Time it was never out of his Pos- 


in the Presence session, or opened, until by Agreement with the Plaintiff, 
of the Plaintiff, h opened and read in the Presence of him and his So- 

upon Affidavits ficitor, with the View of having it* filed by Consent, 
of the Messen- 


ger, &c. identi- 
fying it, and ac- 
counting for its 
being opened, 
as the Effect of 
Accident: the 
farther Irregu- 
larity being 
cured by the 
Consent. 


Mr, Trower, in support of the Motion. 

There is no Decision to be found bearing upon the Cir- 
cumstances, under which this Application is made: but in 
Moseley (a) there is an Observation, made at the Bar, and 
not contradicted by the Court, that Lord Cowper had 
obliged a Plaintiff to accept an Answer which had been 
through Ignorance opened at Sea. In Boddam v. Riley ^ 
the Answer was ordered to be delivered to the Register, to 
remain, until Affidavits should be produced, verifying the 


(«) Mos. 39. (1). 

(1) In Smales y. Chayitr, to’be opened until returned to 
1 pick. 99, the Irregularity the Six Clerk, and Publica- 
had not proceeded to the tion passed. Ord. Ch. (Ed. 
Length of. opening the Com- Beam.) m, igi. 221. 230. 
mission. Depositions are not 


H nd- 
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Hand-writing of the Commissioners ; from which may be 
collected, thatia Habit has prevailed upon such Accidents 
of determining, whether the Answer should be received, or 
not. These' Circumstances raise the strongest Case for 
relieving against the Consequence of the Accident, by 
which the Envelope, containing this Answer was broke 
open : a mere Accident clearly accounted for by the Oath 
of the Messenger, and of the Persons, who received it 
from him ; establishing, that the Answer was not looked 
at except in the Presence of the Plaintiff and his Solicitor. 
Here is the Thing in the same State. The Defendant has 
comm^itted no Fault. If through this Accident the Bill is 
to be taken pro ConfessOy against whom has he a Remedy ? 
This Case does not resemble those, which have occurred 
upon Applications to take an Answer without Oath 

— ■ V. Lake («). — v. Gwillim (/>) ; this Answer 

having been duly taken upon Oath, its Contents cannot be 
vitiated by the subsequent Accident If it cannot be re- 
ceived, the Defendant is at least entitled to a Commission, 
and Time to return it. 

Mr. Heald, for the Plaintiff. 

It is not to be contended, that the Defendant is to be 
prejudiced by this Accident; which is a very different 
Question from that of receiving the Answer under these 
Circumstances. The only Conclusion from the Cases,' 
that have been mentioned, is, that there is no such Prac- 
tice, settled and well known, as is alledged. This Answer 
having been opened, and improperly looked at upon Con- 
sultation of these Parties, the Plaintiff, his Solicitor, and 
the Defendant’s Solicitor, there is an End of that Answer. 
If the Plaintiff can be bound by the Act of his Solicitor, 
the Agreement was only conditional : viz. if he should be 
satisfied with the Answer. 

(fl) 6 Ves. j;i. (h) 6 Ve$. 285. 

Mr. 


1^9 

1818 . 
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Mr. Trower, in Reply. 

The Order, sought by the Defendant, who applied as 
soon as he could obtain the Affidavit of the Messenger, 
does not violate any Rule, impede any Principle of Jus- 
tice, or practise any Imposition on the Court. The sub- 
sequent Irregularity by looking into the Answer, originated 
with the Plaintiff and his Solicitor ; who, having induced 
the Defendant’s Solicitor improperly to look at it, are 
not entitled to complain of the Effect of their own Con- 
duct : but all these Circumstances are so accounted for, 
that the Court is satisfied, that by directing it in the Ex- 
ercise of a sound Discretion to be received no Rule is 
violated, and no Mischief can ensue. 

The Vice-Chancellor. 

The strict Rule, which must remain, as it always has 
been, inviolate, arises from Caution, to prevent any Dan- 
ger of Alteration by requiring the Oath of the Messenger, 
identifying the Instrument, as that which he received from 
the Commissioners, and as being in the same State, in 
which he received it. The first Branch of that Rule is 
sufficiently complied with : here is the Oath of the Mes- 
senger, identifying this Paper to be the very Answer he 
received from the Commissioners; though he cannot com- 
plete the Proposition by adding, that it is in the same 
State. This Deviation how^ever from the strict Rule is 
satisfactorily explained by these Affidavits ; the Result of 
which is, that the Answ^er, being brought from the Com- 
missioners not properly indorsed, w^as opened by the De- 
fendant’s Solicitor; \vho immediately stopped; and re- 
frained at that Time from looking at it. Taking this Ac- 
cident to arise from the Inattention of the Commissioners 
abroad, it is difficult to say, as it would not be conducive 
to Justice, that such an Accident, thus explained, and 

not 
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not producing any bad Effect, shall not be set right. In 
the two Ca«es„that have been cited there was much more 
Irregularity ; as there was not the Oath of the Messenger. 
In JBoddam v. Riley the Answer, being deposited with 
the Register, was ordered upon being produced to the 
Clerk in Court upon Affidavit, verifying the Hand-writing 
of the Commissioners, to be received and filed without 
Oath ; and the Court of Exchequer has permitted An- 
swers to be filed with some Deviation from strict Regula- 
rity, but not without great Caution against bad Conse- 
quences. 


1813. 


Gox 

V. 

Newman. 


The principal Objection here arises from the farther 
Irregularity by the Course, adopted by these Parties, in- 
stead of applying to the Court, consulting together upon 
the Answer with a View to have it filed by Consent with- 
out the regular Oath of the Messenger. It is said, the 
Plaintiff’s Consent was qualified; depending upon his So- 
licitor’s being satisfied ; which may be understood, not 
satisfied with the Answer, as containing no Passage, 
operating against his Client, but satisfied, that there was 
no Irregularity. 1'he Effect of this Irregularity is re- 
moved by the Consent of the PlaintiflF; who cannot 
complain of that; and the other is the Consequence of a 
mere Accident, proceeding from the Inaccuracy of the 
Commissioners, which ought not to prejudice the De- 
fendant. He is therefore not precluded from filing the 
Answer : but this is not to be considered a Precedent 
farther than that Circumstances may induce the Court to 
permit it. 


ROWLANDSON, 
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Avg. 7 . ROWLANDSON, Ex parte. 

Distribution ^EORGE and Joseph Ancell, Calico Printers, agreed 
in Bankruptcy to dissolve their Partnership on the 23d of November^ 
of Partnership 1810; that from that Day the Business should be carried 
Effects, as joint on by Joseph alone; receiving and paying the Debts; 
Property, after the Lease, Stock, &c. at a Valuation; and paying 

Assignment un- Qeorge £l000, beyond his Share of the Stock, by Instal- 
nients, on the 1st of January and July^ 1812, and the 1st 
sol t'o the Jfxnuaryy 1813 ; for securing which Payments Joseph 

. . ’ , was to give his Bills, and farther Security, to be settled by 

retiring Part- * , . . ^ 

, . . Arbitration, 

ner having ob- 
tained an In- 
junction and ^ Arbitration was given accordingly ; and an 

Receiver upon Award made in January, 1811. In February, George 
the Failure of assigned all his Interest according to the Agreement; and 
the other to gave up the Possession ; but Joseph refusing to give his 
fulfil his Con- Acceptance, George, in July 1811, filed a Bill for an Ac- 
^ract. count of the Partnership Effects ; praying that the De- 

fendant Joseph Ancell may be decreed to pay or secure 
the Instalments; and may be restrained from getting in 
and disposing of the joint Effects, and for a Receiver. On 
the 29 th of July, 1811, an Injunction was granted; and a 
Reference directed for the Appointment of a Manager : 
but before any farther Proceeding Joseph Ancell, on the 
20th of January, 1812, became Bankrupt ; and on the 
25th of June a joint Commission issued. 

The Petition, presented by the Assignees, stated, that 
at the T. ime of Dissolution the Partnership was insolvent; 
and the Books, &c. were therefore not submitted to the 
Arbitrators ; that the Transaction was a Fraud upon the 
joint Creditors ; and the joint Property at the Time of 

Dissolution 
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Dissolution ought to be divided among them; and ac* 1813 . 
cordingly praying a Declaration, that the whole of the 
Partnership Effects at the Time of Dissolution constitute 
joint Property; and may be distributed accordingly. ^ 

Sir Samuel Romilly^ and Mr, Cooke^ in support of the 
Petition : Mr. Bell against it. 


The Lord Chancellor. 

This Petition is important, and very special in the Cir- Lien of a re- 

cumstances. It is clear that George Ancell would have tiring Partner 

had a Lien upon the Effects of the Partnersliip as against ^“deranAgree- 

Joseph : whether as against his Creditors is a different Disso- 

Consideration; and I do not mean to intimate, that the against the Cre- 

Lien would prevail; particularly with reference to the ditorsofthe 

Bankruptcy ; as, if one Partner puts another in Possession other, claiming 

of Partnership Effects, leaving them entirely in his Order either under a 

and Disposition (a), or giving him Title under an Instru- given to 

. T- *1 • him, or, in case 

ment, it is very difficult to maintain a Lien ; considering Bankruptcy 

the Effect of the Law, resulting from the Fact, that he has Property left in 

by Title made that the sole Property, or has by his Con- his Order and 

duct placed it under the Order and Disposition, of the Disposition 

other : but that is the Operation of Law ; and, as I said in within Statute 

Ex parte Ruffin (J), which I think was right, the joint L 

Creditors have no Lien upon the Partnership Effects prior ^ jobt^Credi- 

to the Dissolution. They could only sue the Partners, ^ors have no 

and take Execution, joint or several, as they might : but Lien on the 

until Execution there is no Process, by which, as Credi- Partnership Ef- 

tors, they could take the Partnership Effects : and the 

Equity for such Distribution is worked out through the jjnt 

Right of the Partners. 

Equity after 

(a) Stat. 21 Jam, 1. c. I9. Fell, 10 Ves. 347 . Fx parte Dissolution de- 

s. 1 1. WWiam, 11 Va, 3 . pends on the 

(b) 6 Vcs,. 1 19. Ex parte Right of the 

Partners. 

The 
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The Bankruptcy took place on the SOtli of January^ 
1812; Circumstances so standing from January \^\\y 
until about six Months afterwards, when George Ancell 
filed a Bill; insisting, that this Proceeding by Josep//, taking 
Advantage of this executory Contract, and not fulfilling 
his own Obligation under it, was fraudulent; and praying, 
that unless he would make good his Part of the Agree- 
ment, the Court would apply the joint Effects as they 
ought to be applied between them. No Creditor had 
then any Lien ; and the Court restrained Joseph from far- 
ther interfering ; and appointed a Manager ; taking the 
Administratio.*! of the Partnership Property into its ow^n 
Hands. By the Effect of those Orders therefore, restrain^ 
ing Joseph upon the Equity of George^ unless Consent 
can be clearly established from subsequent Conduct, this 
Property is not to be considered as in JoseylCs Order and 
Disposition, and as assigned to him. Therefore wdiat re- 
mained of the Partnership Effects ought to be applied to 
the Partnership Debts as joint Property ; without Preju- 
dice to any intermediate Transactions, before the Date af 
tlie Commission ; which are not before me. 

I do not consider this Decision as in any Degree break- 
ing in upon the Principle of Ex parte Ruffin, 


iBia. 

Rowlandson, 
Ex par te. 


MALKIN, 
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MALKIN, £4^ 

T he Issue, directed upon this Petition (a), was tried A practising^ 
in the Court of Common Pleas at Guildhall^ on Attorney, ne- 
the 2d of March, 1814, before Lord Chief Justice Gibbs, gociatingLoans 
and a Special Jury ; when a Verdict was found for the the Course 
Defendants ; establishing, that Adams was not a Money- Business, 

scrivener within the Act 21 Jac. 1, c. 19. (2). not a Money- 

scrivener, with- 

(a) Ante, 36. in Statute 21 

INI t/am. l.c. 19. 

(1)2 Rosens Bpt. Ca. 27. (2) Reported 2 Rome’s Bpt, 

See in Matter of Lewis, 2 Ca. 28. 

Rosens Bpt. Ca. ^9. 
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PROMOTIONS IN TRINITY TERM. 

Mr. Dampier was appointed a Judge of 
the Court of King’s Bencht on the Resigna- 
tion of Mr. Justice Grose. 

Mr. Copley was called to the Degree of 
Serjeant at Law. 


END OF THE FIRST PART. 
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IN 

CHANCERY, S^v. 

1813, 53 Geo. 3. 


1813, 

OSBORNE, Ex parte (l). Jal^ 30 . 

I N December, 1 8 1 2, a Commission of Bankruptcy issued ' Departure 

against William Parr ; under which he was declared a the Realm 

Bankrupt. The Act of Bankruptcy was leaving his Dwell- Dwelling- 

ing-house at Liverpool, in 1 807, and going to South Ame- and the 

rica : the Deposition stating, that the Deponent was de- 

layed in recovering his Debt; and, as he believes, other Dehy 

Creditors were delayed by such Absence abroad : not ex- * ^ , 

• 1- ActofBank- 

pressms any Motive as to his Departure. 

' ® * ruptcy without 

The Petition prayed, that the Commission may be Proof, or ne- 
superseded upon two Grounds: 1st, That the Departure, oessary Infer- 
not being stated to have been with the Intention of de- 
feating or delaying a Creditor, was not an Act of Bank- 

ruptcy : 2dly, That a Creditor is not a competent Witness 

X . cn V f ®^^ot of De- 

to prove an Act of Bankruptcy. 

parture. 

Before his Departure an Advertisement appeared in the Pressure of 

public Papers at Liverpool ; stating, that William Parr Debts, though 

strong, not con- 
clusive, Evidence of that Intention. A Creditor not a competent Wit- 
ness to the Act of Bankruptcy or Trading. 

(1)1 Rose Bkpt. Ca. 38/. 

■ VoL. II. N was 
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was going out to La Plata in the Ph(xnix; that she would 
be cleared for Sea within the Month ;%nd he would take 
Charge of any Shipments by her ; with a Reference for 
Freight, &c. to Parr, 

Sir Samud RoiiiiVj/, and Mr. Cooke, in support of 
the Petition. ^ 

The Intention at the Time of Departure to delay a Cre- 
ditor is essential to this Act of Bankruptcy. In Gulstofi's 
Case (a) he mude it known, that he was going to the West 
Indies^ to collect Debts, and make the most of his Pro- 
perty: it was^contended, that the Departure without pay- 
ing his Debts was an Act of Bankruptcy: but Lord Hard* 
wicke did not consider it so, from die declared bond jide 
Object ; having no View consistent widi an Intention to 
delay a Creditor. Fowler v. Padgct (b) followed that : 
the Departure, being for the very Purpose of procuring 
Money, w'as not an Act of Banki iiptcy. The Doctrine of 
JBw/Zer, Justice, in Woodier''^ Case (c), was thought to ex- 
tend too far. In Williams v. {d) the .Plaintiff, 

having a Partner, might not have contemplated, as a Con- 
sequence, that his Debts would not be paid. 

2dly. The Objection to the Evidence of a Creditor in 
support of the Commission is established. 

Mr. Hurt, for the Assignees, upon the second Point re- 
ferred to Lord Ellenborougids Opinion in Williams v. 
Stephens (e), that, though a Creditor is clearly an incompe- 
tent Witness to increase the Fu^d, out of which he may 

(a) 1 AtJc. 193. (d) 1 Taunt. 270. 

(b) 7 Term Rep. 509. («) 1 Camp, N. P. Cas. 

(c) BuL Ni. Pri. Cas. 39. 152. 

1 Cooke's Bank. Law, 73. 


receive 
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receive a Dividend, he . may be allowed to prove what 1813. 

barely goes tojsupport the Commission, of which he has ^ 

not availed himself. sTplrtc' 

The Lord Chancelloh. 

The Application to supersede this Commission is made 
upon two Grounds : 1st, That no Act of Bankruptcy was 
committed ; 2dly, That the Act of Bankruptcy alledged is 
not established by Evidence, capable of prpving it ; being 
the Evidence of a Creditor; and it is perfectly settled, that 
a Creditor cannot prove the Act of Bankruptcy, to support 
the Commission. No Witness attending to pjove the Act 
of Bankruptcy, an Adjournment took place ; and at the 
next Meeting the Witness produced, had he been compe- 
tent, does not prove an Act of Bankruptcy ; proving tha 
Departure certainly ; but not even going the Length of 
stating, that it was with the Intention of defeating or de- 
laying Creditors, That Omission, however, the Court 
W'ould be disposed to overlook, if the Fact afforded the ne- 
cessary Inference, that he must have departed with the In- 
tent at that Instant to delay a Creditor. I also agree, that, 
if a Man is pressed with Debts at the Time of his De- 
parture, that is strong Evidence of an Intention to delay 
Creditors ; though I do not say with Lord Elhnborough^ 
that^I should have no Hesitation upon that ; depending on 
all the Circumstances, affecting his Conduct, as proved at 
the Time, The Proof is very singular certainly ; as shew- 
ing an Intention of delaying Creditors ; that a Man, co- 
vered with Debts at Liverpool^ declared by public Adver- 
tisement, that he was going out in a particular Ship to 
America; and would take a Cargo; informing his Credi- 
tors, and thus eniibling them to disappoint his Intention 
of going abroad for the Purpose of delaying them. 

Here is not therefore before me Evidence by any Means 
proving, that Parr did at the Instant of his Departure 

N 2 contemplate 
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1813. 

Osborne, 

Ex parte. 


contemplate the defrauding or delaying Ms Creditors : but 
they desire now upon other Affidavits, that they may take 
the Chance of a Trial at Law ; to see, whether they can- 
not prove such Intention. That is, 1 think, too much to 
grant in this Case : the Commission having issued a Year 
ago : the Ctunmissioners after an Adjournment having 
considered the Proof sufficient; though it was not; and no 
Person is now mentioned, capable of being brought for- 
vrards as a competent Witness to prove the Act of Bank- 
i^optcy. ________ 

The Commission was superseded (o). 


{a) See Mr. Rose*B Note 
to his Report of this Case, I 
Rose's Bank. Cas. 38/. IFy- 
dovon's Case, 14 Ves, 80. Ro- 
herison v* Liddell, g East, 
467. Bayly V. Schofield, \ 
Maule k Selto. 338. 

Under an Impression, that 
the Interest of a Creditor 
proving the Act of Bank- 
ruptcy or Trading, formed 
one of the Objections over- 
ruled in Bullock's Case (l 
Taunt, 71. 14 Ves. 452,) 

that Circumstance was for 
some Time afterwards gene- 
rally disregarded : but, the 
L(7rd Chancellor having, re- 
peatedly expressed his Opi- 
nion against such Evidence, 
the Inquiry is now always 
made ; and an Undertaking 
not to prove under the Com- 
mission is required. This is 
attended with no practical 
Inconvenience : such Wit- 


nesses being usually Servants, 
to whom Wages are due ; 
who are generally paid in 
full by the Assignees with the 
Sanction of the Commission- 
ers, In Favour of Lord El- 
tenborovgh's Distinction, that 
a Creditor, though an incom- 
petent Witness to increase 
the Fund, out of which he 
may receive a Dividend 
( Shuttleworth v. Bravo, cited 
in Norcott v. Orcoit, I Str. 

650.), should be allowed to 
' ^ 

prove what barely goes to 
support tlie Commission, of 
which he has not availed 
himself, it may be observed, 
that his Evidence clashes 
with his pequnlary Interest 
in this Sense, that it is in 
support of a Proceeding, by 
which he maybe compelled 
to take less than his Debt as 
a full Satisfaction. 



CASES IN CHANCERY. 


181 


V. TRECOTHICK. 


1 813, 
July 20, 


M r. Bell, upon a Motion to vary an Order as to Exceptions to 
Costs between Mortgagor and Mortgagee, in- general 
sisted, that there was no Instance of refusing a Mortgagee j^^le, entitling 
his Costs ; the general Rule, which depends on a Principle a Mortgagee 
of public Policy, with the View of encouraging Loans on Costs. 
Mortgage, requiring the Mortgagor always to be ready 
with a Tender. 


Sir Samuel Romil/i/, and Mr. Wilson, for the Mortgagor, 
denied any such Rule, entitling a Mortgagee to Costs un- 
der all Circumstances ; however vexatious and oppressive 
his Conduct may have been. 

The Lord Chancellor. 

In general Cases, there is no Doubt, a Mortgagee is en- 
titled to his Costs; but there are Exceptions; as in Sid- 
ney's Case(flf),* where I refused a Mortgagee his Costs. 
Ill a Case before Lord Thurlozc Lord Lonsdale had filed 
a Bill of Foreclosure ; meaning not that the Estate should 
be redeemed, but to inflict a Chancery Suit upon the De- 
fendant ; who moved for a Reference to the Master to in- 
quire, what was due ; having found the Means of Pay- 
ment ; upon which the PlaintilF moved to dismiss his 
Bill. After that Conduct Lord Tliurlow thought him en- 
titled to Costs : but I have no Difficulty in saying, I would 
have refused them ; as, admitting the Policy, that has been 
mentioned, of hblding the Mortgagor to a Tender, yet if 
the Conduct of the Mortgagee shews, that, though re- 

(a) Detillin VuGale, 7 Ves, X Ves, l60. Morony\, O^Dea, 
583. See Franckli/n v. Fern, 1 Ball & Beat, lop, and tlie 
Barnard. ZO, Baker v. Wind Note 121. 

N3 


peated 
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1813. 



V, 

Trecothick, 


Lincoln’s 
Inn Hall, 
1813, 
Dec.il. 

Order for Se- 
curity under a 
SuppJicavit on 
Articles exhi- 
bited by a Wife 
against her 
Husband, un- 
der Statute 2 
Jam. 1. c. 8. 


peated Tenders should be made, he will not act upon 
them, I v/ould apply the Doctrine of Law to that Case. 
The Rule is, I agree, almost universal : but Exceptions 
have been maife. The Case however must go to the Ex- 
tent I have mentioned. 


HEYN’s Case (1). 

A rticles of the Peace were exhibited under tlie 
Statute (d) by a Wife against her Husband ; stating 
various Acts of ill Usage and Threats : that in April 
last, being compelled to leave him, she instituted a Suit 
now in Prosecution in the Consistory Court of the Bishop 
of London, praying a Divorce a mcnsa et thoro ; and that 
since tlie Institution of that Suit he had made an Attempt 
to take her away by Force ; that she is in great Fear and 
Danger, that he will take the first Opportunily of doing her 
some great bodily Injury, unless 'restrained by this Court; 
therefore praying, that he may be ordered to find sufficient 
Sureties for keeping the Peace tow ards the Exhibitant ; 
and alledging, that she did not make the Complaint through 
any Hatred, Malice, or Ill-will tow^ards her Hiisbaijd, but 
merely for the Preservation of her Life and Person from 
bodily Harm. 

Mr. Bell moved for a Writ of Supplicavit on the Part 
of the Exhibitant: who was sworn in Court; and the 
Case Ex parte King(b) was mentioned. The Security 
required was himself in of 1000, and two Sureties in 
£500. He was a Surgeon. 

The Lord Chancellor suggested, that there should be an 

Affidavit 

(a) 21 Jac. 1. c. 8. tion this Day made unto 

[h) Amh. 334. 5th “ this Court by Mr. Attor^ 
August, 1754. Upon Mo- « ney-Gentral, and Mr. WiU 

(l) Dohbyds Casc,po5/, Vol. 3. 183. 


** braJiam, 
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Affidavit as to her Circumstances : but, being informed, 1813* 
that it was not*required in the Court of King^ s Bench, and H£YT^Ca8e. 
that the Husband on his Marriaijje had received a Fortune 
of near .£5000, made the Order on producing a Certifkate 
of the Articles being filed in the Petty Bag Office ; as in 
Vancouver's Case (a) : but a few Days afterwards his 
Lordship directed the Security of each Surety to be re- 
duced to <£300. 

hrahanif of Counsel for the With respect to the Ques- 
said Mar^ King, and upon tion, at whose Request Sure- 
producing certain Articles ty of the Peace shall be 
of Misdemeanor exhibited granted, see 1, Hawk, 126, 

“in this Court by the said Cromp, J18. Dalt, c, 117. 

“ Afary King against Benja^ and Burn*s Just. Vol. IV. 

“ min King, Esq. her Hus- p. 248, (15th Edition). 

“ band, attested upon the As to discharging the Sup- 
Oath of the said Mary jiUcavit, see Mr. Clavering's 
King, and upon reading Case, 2 P. Wms, 202. 2 Eq. 
the same, and also the Af- Ca. Abr. pi, 1. Baynum v, 

“ fidavit of Mary Darby, Baynum, A mb. 63, Ex parte 
“ Spinster, and the Certi- King, Amh, 240. 333. The 
ficate of the said Articles King v. Lord Lee, 2 Lev. 128. 

“ being filed, it is ordered, Ex parte Sir Richard Gros- 
“ that a special Writ of Sup- venor, 3 P. IVms, 103. Kir^ 
plicavit dio issue against the v. King, 2 Ves. 578. : and as 
said Benjamin King, ac- to giving Securities, see 1 
“ cording to the Form of the Term Rep. 890. 

“ Statute in that Case made As a SuppUcavit between 
“ qpd provided : and the Husband and Wife proceeds 
Surety to be taken thereon on the Supposition, that they 
“ is to be in the Sum of are to live together, the ob- 
‘‘ <£2000, and he is to find taining it by a Wife does not 
“ two Sureties, who are to justify her Elopement. Head 
“ give Securities in the Sum v. Head, 3 Atk, 550 (1). 

“ of o£l000 each.** (Reg. («) Before Lord Lough- 
Lib. A. 1753, fo. 386.) borough, 

(1) See other Cases on this 3g, note, 144, Stoel v. Botelar, 

Writ, Ord. Ch. (Ed. Beam.) 2 Ch. Rep. 36. 

N 4 


KNIGHT 
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1813 , 

July 27 - 

Execution of 
a Sequestration 
upon Mesne 
Process re- 
fused. 

Decree 
Covfesso not 
opened with- 
out a strong 
Ground: there- 
fore not upon 
a general Affi- 
davit of De- 
rangement by 
the Party him- 
self : Evidence 
more satisfac- 
tory, and ex- 
tending to the 
whole Period, 
being required. 


KNIGHT t?. YOUNG. 

I N this Cause Cross Motions were made by the De- 
fendant to get rid of a Decree pro Confesso, and that 
he may be at liberty to put in an Answer, on his own 
Affidavit, that he had been deranged ; the Plaintiff desiring 
a Reference as to the Costs, and a Sale under a Sequestra- 
tion on Mesne Process. 

Mr. Richards, and Mr. Johnson, for the Plaintiff. 

There is no Instance of yielding to the Application of a 
Defendant to have a Decree, taken pro Confesso, set asidcr 
In the laic Case of Bolton v. Glassford your Lordship, 
with every Inclination to assist the Defendant, could not do 
it ; here are no Circum8i«pi^.«^J>ut that at one Time dur- 
ing this Period of three Years ind a Half the Defendant 
was out of Health ; and that proved only by his own Affi- 
davit. The Court ought to be satisfied, that he, a prac- 
tising Attorney, was during the whole Time disabled from 
answering. The Plaintitf was driven to this Decree ; and 
has used no unnecessary Dispatch. 

As to the Cross Motion, the Sequestrators are in Pos- 
session ; and the Expences must be paid out of the Pro- 
perty. 

Mr. Hart, for the Defendant, urged, that no Inconve- 
nience would follow from giving the Indulgence, prayed 
by the Defendant. 

Upon the other Question he contended, that a Seques- 
tration upon Mesne Process, w'hich admits great Vexation, 
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is not to be executed; citing Heather v. Waterman {a\ 1813 ^ 

and Rowley Ridley {b ) ; where Mr. Dickens has stated Kiu^t 
his Opinion upon all the Authorities. ^ 

YoUNCk 

Mr. Richards f in Reply, denied that Rule ; insisting, 
that Instances could be produced, where the Court, having 
put Sequestrators upon Mesne Process into Possession, 
acted upon it by paying the Costs out of the Property 
seized ; directing a Sale for that Purpose ; and that this 
Defendant is entitled to no Favor; persisting in a most 
deliberate Contempt ; and leading the Plaintiff on through 
this expensive Process. 

The Lord Chancellor. 

♦ 

I cannot grant the Plaintiffs Motion; unless Authorities 
can be produced, contradicting the long Series of Autho- 
rities, asserting this Doctrine. 


With regard to the other Application to let in a Party 
to answer, against whom a Decree pro Cqnfesso has been 


(а) 1 Dick. 335. 

(б) 2 Dick. f)22. Shatv v. 
Wrighty 3 Ves. 22 . Simmonds 
V. Lord Kinnaird, 4 Ves. 735. 
In that Case ihi9 Question 
was much considered, but 
not decided ; and Lord 
Redesdaky then Solicitor- 
General, strongly controverts 
the Conclusion of Mr. Dick- 
ens from the Authorities, and 
the Orders, made in Rowley 
V. Ridley. The Statement, 
(4 Ves* 740.) that the Order 
for the Tenants to attorn to 


the Sequestrators made 
by the Lords Commissioners, 
seems not strictly correct: 
that Order being made in 
January y 1784; and the Great 
Seal having been restored to 
Lord ThurloWy in December^ 
1783. According to Mr. 
Dickens that Order was made 
by Lord Thurlow upon a Re- 
presentation of the Opinion 
of the Lords Commissioners; 
but his Lordship afterwards 
refused to act upon it. 


obtained, 
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1813 . 

Kk1011T 

V. 

Young. 
Decree pro 
Umfesso dis« 
^inguishedfrom 
I Decree Nisu 


obtabed; the Court has never done that without a strong 
Ground : being very tender of opening a Pecree of this 
Sort; which is a Mode of obtaining the Judgment of the 
Court prescribed by the Legislature; not a .Decree "Nisi; 
such as the Plaintiff upon the Defendant’s Default chooses 
to stand by. There are very few Instances of permitting a 
Defendant to open a Decree made upon his Default at 
the Hearing ; the Court generally putting him to a Re- 
hearing rather than allow him in this summary Way to set 
aside the Effect of his own Negligence. 


In the Case of Bolton v. Glassford («) I had Occasion 
to give this Subject great Consideration. A Distinction 
must certainly be admitted between Default, proceeding 
from Contumacy, and that, supposed in this Case to pro- 
ceed from Imbecility of Mind: which cannot subsist toge- 
ther. The Court would be disposed to assist the latter 
Case: but the Fact must be established; and by other 
Evidence than that of the Defendant liimself; the Evi- 
dence of Persons, in whose Judgment on such Subjects 
the Court is in the Habit of confiding. In Bolton v. 
Glassford the Defendants held out a. long Time : but cer- 
tainly did mean to have the Cause heard. Upon the Plain- 
tiffs Application it was brought forward as a Cause, in 
which a Decree was to be taken pro Confesso : the Plain- 
tiff conceiving himself entitled to that Decree ; which he 
obtained accordingly. Upon the subsequent Application 
to let the Defendants in to hear the Cause notwithstanding 
that Decree, I called on them to shew, what they intended 
to do, had their Application at the Rolls been successful ; 
and I found their Answers prepared ; stating the Circum- 
stances as’Jo the Partnership ; and admitting Assets; and 
the Truth of that Statement was established by many 
other Documents : but the only Relief I gave was by doing 

(a) That Case will be reported 18 Vet, 


them 
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them Justice in controuling the Administration of Assets; 
not letting them in generally ; as if the Cause had never 
been before the Court for Hearing. 

This Application rests on nothing but the Defendant’s 
Affidavit as to Imbecility of Mind ; of which the Court 
must have other Evidence than that of the Party ; and it 
must go to tlie whole Period. The Caseis new in diis re* 
spect^ that the alledged Imbecility of Mind cannot be 
proved by the Party himself : but, unless that can be esta- 
blished by more satisfactory Evidence, 1 cannot grant his 
Application. 


WELBY 1^. WELBY. 

J/p^ILLIAM Welby at the Time of his Death, in 1792, 
was seised, among odier Estates in tlie Counties of 
Lincoln and Leicester y of Lands at Pointon, as Heir Male 
of the Body of his Father Richard Welby y Devisee of those 
Estates ill Tail Male under the Will of his Brother William 
Welby, and of the Manor of Sapperton, as Tenant for Life, 
with the Reversion in Fee, expectant upon Estates Tail to 
his first and other Sons, and Estates in stnct Settlement to 
his Brothers John and Richard, and their first and other 
Sons, respectively, under a Recovery, suffered of that Estate 
to the Uses, declared by Indentures of April 1734, for the 
Purpose of confirming the Will of Richard Welby, as to 
Estates, of which he was only Tenant for Life or in Tail, 
in Favor of his younger Sons John and Richard. John 
dying unmarried in 1736, in Possession of the Estates at 
Sapperton and Pointon, and seised in Fee of Estates at 

Fleckney^ 


in 

1813. 

Knight 

Young. ^ 


Rolls. 

1813 , 

J^ly 13 . 15 . 

Aug. 2. 

Heir put to 
Election be- 
tween Estates 
devised to him 
and descended; 
the Devisor 
having been 
Tenant in Tail 
of some, and 
Tenant for Life 
with the Rever- 
sion in Fee of 
otKrs. 
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Welby, 
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Fleckriey^ devised all die Residue of his Estates real and 
personal, subject to some Legacies, to his* Brother ITt/- 
Ham. 

William Welby^ by his Will,’ dated the 15th of Septem-- 
her, 1790, devised Estates at Langford and Arhey, 
charged with his Debts in aid of his personal Estate, to 
his Son Sir William Earle Welby, the Defendant, in Fee j 
and all his Manors, Lands, 8lc. which he was entitled to 
before the Death of his late Brother Joh7i Welby deceased, 
and also all his Manors, Lands, &c. situate at Sapperton 
and Pointon,^iind at Fleckney, which were given and de- 
vised to him by his said Brother’s Will, and all other the 
Lands, &c. whereof or wherein he or any Person in Trust 
for him had any Estate of Inheritance in Possession, Re- 
version, Remainder, or Expectancy, and whereof he had a 
disposing Power, to Trustees and their Heirs, to the se- 
veral Uses following : as to the Manor of Newton, &c. 
to the Use of the Plaintiff William Earle Welby, his 
Grandson, and his Assigns for Life ; with Remainder 
to Trustees to preserve contingent Remainders, to the 
first and other Sons of the Plaintiff in Tail Male 
and divers Remainders over : and as to all his other 
Manors, &c. to his Son Sir William Earle Welby, the 
Defendant, for Life, without Impeachment of Waste; 
with Remainder to the Plaintiff for Life without Impeach- 
ment of Waste; Remainder to Trustees to preserve con- 
tingent Remainders; Remainder to the first and other 
Sons of the Plaintiff in Tail Male ; with Remainders over, 
and Powers of leasing and jointuring to his Son and 
Grandson. 

By a Codicil, executed jn June, 1792, the Devisor gave 
some after purchased Estates to the 


The 
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The Bill insisted, that the Testator, having devised 
Estates, of which he was seised in Fee, to the Defendant 
Sir William Earle Welby, his eldest Son, and Heir, in 
Fee, and taken upon him to devise the Estates of Sap- 
perton, of which he was only Tenant for Life, and of 
Poinf on, of which he was Tenant in Tail, to his said Son 
for Life, with Remainder to the Plaintiff for Life, &c., Sir 
William Earle Welby, taking considerable Benefits under 
tlie Will, ought not to be permitted to disappoint the mani- 
fest Intention of theTestator; and the Estates of Sapperton 
and Pointon ought to be settled to the Uses of the Will ; 
praying a Declaration, that Sir William Earle Welby had 
by suffering a Recovery of the Estates of Sapperton and 
Pointon to the Use of himself in Fee, elected to take 
under the Wills of William Welhl/, the Elder, or Richard 
Welby, or^under the Indentures of April, HSi. 


18 ]?* 

W-* 

Wklby 

Welby. 


Sir Samuel Romilly, and Mr. Dowdeswell, for the 
Plaintiffs, referred to the Case in Gilbert (a), as a de- 
cisive Authority, that the Doctrine of Election applies 
equally to the Heir as to a Stranger; contending, that the 
Distinction is immaterial, whether the Devise proceeds 
from Mistake, or from a wilful Design to dispose of the 
Estate of another ; which was inferred as to the 

II Application of the Testator to his Son^ 
about six Mouths after the Execution of the Will, to 
join him in a Lease of that Estate, if either should so long 
live. 

Mr. Richards, Mr. Leach, and Mr. Pepys, for the 
Defendant, contended, that the Testator^s Intention, as 
declared, was to dispose only of Estates, to which he was 


’ (a) Glib, Eq. llep. 15. See Thellusson v. Woodford, Bro- 
the Note (^, 13 Ves, 224, to die y, Barry, ante, 12/. 

entitled 
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1813. 

'-w 

Welby 

V. 

Welby. 


entitled under his Brother’s Will ; and that the Devise as 
to the Sapperton Estate applied only to the Reversion in 
Fee. 


The Master of the Rolls. 

Aug. 2. The Question in this Case is, whether the Defendant 

Sir William Earle JV tlhy is bound to make an Election 
between certain Estates, devised to him by his Father, in 
Fee, and two other Estates, called Sapperton and P ointon; 
which, it is coaitended, the Testator has to a certain Ex- 
tent devised to the Plaintiff, his Grandson ; but which he 
had no Power to devise: the Defendant being entitled 
thereto as Tenant in Tail. 

Devise in Fee That an Heir, to whom an Estate is devised in Fee, 

to the Heir niay be put to an Election, although by the Rule of Law 

inoperative. a Devise in Fee to an Heir, is inoperative, I should have 

Ground of thought perfectly clear, independently of Lord Cozeper^s 

Election Decision in the Case in Gilbert {a)\ for, if the Will is in 

against the other respects so framed as to raise a Case of Election, 

Heir, not only then, not only is the Estate given to the Heir under an 

an implied implied Condition, that he shall confirm the whole of the 

Condition, that Contemplation of Equity the Testator means, 

he shall con- jjj Condition shall not be complied with, to give 

firm the whole 

Will, but also (a-) Anon, Gilb. Eq. Rep. 15 . 

the Intention, 

in case the Condition shall not be complied with, to give the disap- 
pointed Devisees out of the Estates, over which the Devisor had Power, 
a Benefit correspondent with that of which they are deprived by such 
Non-compliance. Construction accordingly : viz. to the Heir absolutely, 
confirming the Will; if not, in Trust for the disappointed Devisees as 
to so much of the Estate, given to him, as shall be equal in Value |p the 
Estates intended for them. 

the 
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the disappointed Devisees out of the Estate, over which 
lie had a Power, a Benefit correspondent to that, of 
which they are deprived by such Non-compliance. So, 
that the Devise is read, as if it were to the Heir absolutely, 
if he confirm the Will; if not, then in Trust for the dis- 
appointed Devisees as to so much of the Estate, given to 
him, as shall be e(}ual in Value to the Estates intended 
for them. 


1813 . 

Wblby 

V. 

Welby. 


But in this Case it is said, that the Will has not given 
to the Plaintiff those Estates, which the Defendant claims 
as Tenant in Tail ; and, if it has not, no Case of Elec^ 
tinn can arise . That it has not is contended on different 
Grouiifls. 

First, it is said, that the Devise is restricted to Estates, 
which were given and devised to the Testator by his 
Brother’s Will. If, therefore, by his Brother’s Will, he 
took nothing in those Estates, nothing will pass: if he took ])evise of 
a limited Interest, that limited Interest only will pass: « my Estates 
but I am of Opinion that the Words relied on are, not « at 5. which 
Words of intended Restriction, but merely an erroneous ^ere devised 
Description. The Testator does not give such Estates as “ to me by, or 
were devised to him by his Brother’s Will : but he says, purchased 
** I give my Manors, Lands, Tenements, and Hcredita- “ from, >4/' the 
ments, situate, lying, and being, at Sapperton and Fact proving 
Pointon, in the County of Lincoln^ and at Fleckney^ otherwise, not 
in the County of Leicester^ which,” (i. e. w hich Ma- Intended 
nors. Lands, Tenements, and Hereditaments) “ were ®^^striction, 

** given and devised to me by my said Brother’s errone- 

ous Descrip- 
tion. 

So, in several Parts of the Will he adds to the De- 
scription of an Estate the Words, which I purchased” of 
such a Person. It could never be contended, that the 
specified Estate would not pass, though otherwise suffi- 
ciently 
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Qualification 
restrained to 
the last Ante- 
cedent. 


Construction 
of a Devise, as 
applying to the 
Body of the 
Estate, or 
merely a Re- 
version, from 
the Combina- 
tion of it with 
other Estates, 
the general 
Inaptitude of 
the Limita- 
tions, &c. 


ciently described, on account of a Mistake in this addi- 
tional Description. As little can it, 1 think, be con- 
tended, that, if the Testator had been the absolute Owner 
of Sapperton and Pointorif this Devise must have wholly 
failed, if it turned out, that it was not under his Brother’s 
Will that he had become entitled to those Estates. It 
seems to me to be impossible to qualify this Clause by 
the Words, which come in at the end of the next, viz. 
whereof or wherein I, or any Person or Persons in 
Trust for me, have or hath any Estate of Inheritance in 
Possession, Reversion, Remainder, or Expectancy, and 
whereof I have a disposing Power for these Words 
clearly refer to those other Manors, &c. which he gave 
only ill general Terms; and would not in point of Sense 
or Grammar apply to the Estates, which he had in the 
preceding Clause given by particular Description. The 
Fact is, that in Pointon the Testator had no devisable In- 
terest whatever ; he was merely Tenant in Tail of it; yet 
Pointon is expressly devised. • With regard to that 
Estate therefore it seems to me to be clear, that the De- 
fendant must make an Election. 

The Question as to the Estate at Sapperton admits of 
more Doubt. In that Estate he had a devisable Interest, 
namely a Reversion in Fee. There is therefore some- 
thing to satisfy the Devise; and there is no such Necessity, 
as in the Case of Pointon, for holding, that the Testator 
meant to give what it was not in his Power to give. Yet 
a Mail may as well suppose himself the absolute Owner 
of an Estate, in which he has only a limited Interest, as 
of an Estate, in which he has no Interest, or no devisable 
Interest, whatever. The Question is, whajt the Testator 
intended to include. The Plaintiff contends, that on the' 
Face of this Will it is clear, that it was the Body of the 
Estate, the Land composing the Estate, and not a mere 
reversionary Interest in it, that was meapt: to be devised. 

All 



193 


IN CHANCERY. 

All'the Words Description are applicable to the Land 
itself^, rather than to an Interest in the Land. Sapperton 
is included in the same Description with Pointon. As to 
Pohtton he could not be contemplating a reversionary In- 
terest; for he had none in it. It was the whole Estate he 
meant to pass. Both Estates he speaks of as being his ; 
and both as being alike devised to him by his Brother's 
Will. Both Estates had been enjoyed by his Brother John^ 
as Tenant in Tail. He was merely Tenant in Tail of 
Pointon. In Sapperton he had also the Reversion in Fee. 
He gave by general Words all his real and personal Estate 
whatsoever to his Brother William: but being 

the Heir at Law, would take the Reversion by Descent, 
and not by the Will : so that in Truth he took nothing 
either in Pohtton or Sapperton xxwAtv JohCs Will. WiU 
Ham, however, probably forgetting, how the Estates had 
been settled at a remote Period, seems to have supposed, 
that he took by Johnls Will the Estates, of which John 
had been in Possession. All the W ords of William^ Will 
import, that he conceived himself to have tlie same Inte- 
rest in Sapperton and Pointon; and that it was an absolute 
Interest which he had in both. The Limitations, which 
he makes of these Estates, are likewise the same ; and they 
are Limitations adapted to Estates in Possession, and not 
to Estates in Reversion. 

This Circumstance led to a Reference to those Cases, in 
which the Question has been, whether under general 
Words of Devise reversionary Interests should be held to 
pass ; and, so far as the Nature of the Limitations may have 
had any Influence on the Decision, those Cases will in 
some Degree be applicable to the present ; for, although 
in them the Question lias been, whether the Will should 
extend to all the Interest, which the .Testator had, and here 
it is, whether the Will shall not be held to extend to an In- 

Yol. II. O terest, 
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terest, which be had not, yet the Argu^Bt, drawn frciin 
the Inaptitude of the LimitatioBs, wilJ bear on either Que*- 
tbu. Where the Words are general, all ray Estates,*^ 
and the Limitations a|*e not adapted to an Estate in Rever- 
sion, the Argument is, such Estate was not iheant to be 
included under the general Term. Where a particular 
Estate is expressly given, we cannot say, it is not included : 
but, if the Testator has only a reversionary Interest in it, 
and the Limitations are not adapted to such an Interest, 
the Argument is, the Testator must have conceived him- 
self to have, or must have assumed the Power of giving, 
such an Estat{^ as admitted of being so limited. The 
Question either Way is, whether it was not of Estates in 
Possession that the Testator meant to dispose ; if it was, 
then the Effect in the one Case is, that to an Estate in Re- 
version the Devise is not to be extended ; in the other, that 
to an Estate in Reversion it is not to be confined. Here 
the Reversion, which the Testator had in Sappertouy could 
not fall in, nor the Devise of it consequently take Effect, 
until there slioiild be a Failure of all Issue Male of hk 
own Body ; and yet he limits the Sappertpn Estate wit^ 
others to his Son for Life, without Impeachment of Waste ; 
W'ilh Remainder to his Grandson for Life, without Im- 
peachment of Waste : Remainder to liis first and odier 
Sons in Tail Male : that is, he gives Estates for Life and 
in Tail to Persons, who must be dead, before the rever- 
sionary Interest could be enjoyed, which very reversionary 
interest, depending on their Deaths, is what the Defendant 
says the Testator meant to give them for their Lives. He 
also gives to his Son and Grandson Powers of leasing and 
of jointuring : Powers, which can apply to nothing but 
Estates, of which they might be in the actual Possession. 
It is impossible that the Testator could mean to make so 
absurd a Disposition, as this would be, if confined to the 
Reversion. 


lu 
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In Strong v/ Teatt (a), where the Question was, whe- 
ther under a general Devise of all other the Testator’s 
Lands, Tenements, and Hereditamenis, in the Counties of 
Tyrone and Meaih^ the Reversion of an Estate, settled on 
the Marriage of his Son Henry ^ would pass, the Court of 
King^s Bench held, that though the Words were large 
enough to comprehend it, ^et the Dispositions, which the 
Testator had made of his residuary Estate, were so very 
inapplicable to this reversionary Interest, that he could not 
possibly have meant to include it Soi^ of the Observa- 
tions of Lord Mansfield apply direedy to the present 
pase {b ) ; stating Clauses of the Will intonsistent with 
any Supposition, that he meant to devise the Reversion of 
the Lands in Settlement, and Pow ers to whoever of his 
Sons should be seised of an Estate or Use for Life in the 
said Lands to commit Waste, to settle Jointures, and to 
make Leases : Powers, as Lord Mansfield observes, ap- 
plicable to Possessions, and not to Reversions. 


1813 . 

Welbt 

V. 

Welbt. 


The Case of Goodtitle on the Demise of Daniel v. 
Miles (c ), comes still nearer to the present. On the Mar- 
riage of John Morion Lands had been settled on him for 
Life, with Remainder to his Wife for Life for her Join- 
ture : Remainder to the Heirs of the Body of the Wife by 
him : Remainder to John Morton in Fee. The Question 
on his Will related to this Reversion in himself, expectant 
on Failure of Issue of the Marriage. The only Children, 
living at the Time of making the Will, were two Daugh- 
ters. He gave to his Daughter Judith, and to the Heirs 
of her Body, some Premises by particular Description, 
and all other his Freehold, Copyhold, and Leasehold, 
L<ands and Houses, 8cc. whatsoever, and wheresoever, 
wdiich he should be possessed of, or anywise entitled to 

(а) 2 Bur. ^12. (c; 6 East, 494. 

(б) 2 J?ar. 92 X. 
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lit the Time of his Decease, and which were not settled in 
Jointure^ on his late dear Wife; and in' case of Judith* s 
Death, leaving no Issue of her Body, he gave all the afore- 
said Premises to his Daughter Ann for Life; and after her 
Decease to the Child or Children of Arm as should be 
then lirtng ; and for want of such Issue to his Nephew in 
Fee. The Daughters having died without Issue, the 
Question was, whether the Plaintiff, who claimed under 
the Nephew, was entitled to the Estate, that had been 
in Settlement. to the Words of apparent Exception, 
viz, which were not settled in Jointure,” it has been re- 
peatedly deter Alined, that by a Devise of Lands not in 
Settlement, the Reversion of Lands in Settlement would 
pass; and in Gt(Wer v. Spendlove{a) the same Thing was 
decided with respect to a Devise of all the Testator’s 
Lands not settled «in Jointure on his Wife : but then, 
coupling wnth these Words the Nature of the Limitations, 
the Court of King*s Bench held, that in the Case before 
them the Testator could not have meant tS include the 
settled Estate; even although it did not appear, that there 
was any other Estate, on which the general Words could 
operate. Lord Ellenborough*s Observations (i) apply 
with equal Force to the Limilatious in Mr. Ife%’s 
Will- 


It was said in the Argument of the present Case, that 
it signifies nothing, hoM^ incongruous some of the Limita- 
tions may be, provided there be any, that can take Ef- 
fect Here, although the Limitations to the Son, and the 
Grandson, and the first and other Sons of the Grandson, 
are all perfectly absurd, and mutft be inopeiative, as ap- 
plied to the Reversion, yet the succeeding Limitationi 
would in case of the Extinction of Male Issue have a 
Subject to operate upon ; but that might equally have 

(a) 4 Sro. C. C. 33;. (hj 6 East. 500. 

been 
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beerf said in Goodtitle v. Miles: the Limitation to the 
Nephew might have taken Effect when, the Daughters 
died (as they actually did) without Issue, Indeed there 
would be no Room for arguing a Case, in wdiich none of 
the Limitations could take Effect; for that would be to 
say, the Reversion passed, although it were so given, that 
nobody could take it. 

V 

In the Case of Church v. Mundy (a), which came first 
before me, and was afterwards before the Lord Chancellor 
on an i\ppeal, there being a Devise by general Words cf 
all the Testator’s real and personal Estate in Trust for his 
AVife for Life, and, in case of her Death w ithout Issue, 
then upon Trust immediately after the Death of his Wife 
to release, assign, and convey, his said real and personal 
Estate to his Brother Charles Mundy ^ I was of Opinion, 
that a Reversion, depending on an Estate Tail in Charles 
Mundy f did not pass as the Estate, supposed to be given 
to the Brother^fifter the Wife’s Death, was one, which the 
Wife could not possibly take till after his Death. It 
struck me at that Time, that when a Man limits Estates 
in ^ particular Manner, he is to be understood as speaking 
of such Estates only as may by possibility at least go in 
that Manner. The Lord Chancellor certainly expressed 
a different Opinion ; and supported that Opinion by some 
very cogent Reasoning ; although with reference to the 
possible Result of an Inquiry, which he directed,, he did 
not conceive it to be then necessary absolutely to decide 
the Question : but 1 think, that the Decision of it against 
the Heir of Law would have left untpuched such a Case 
as the present, or as that of Goodtitle v. Miles; for hU 
Lordship seems to have been much influ/enced by the 
Consideration, that, if the Brother had died before the 
Testator, an Event, which the Wili cxpressly conlcuiplatcd. 


1813. 
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V* 

Wblby. 


(rt) 12 Ves, 42(5. 
O 3 
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the Devise would at the Moment of theT?estatar^s Efeath 
have had its complete Operation in Favor of the Wife ; as 
it certainly would, if a Term, not expressed, were im* 
plied ; namely, that the Brother should have died without 
Issue. 

It is obvious, how little Resemblance that CaSc has 
to one, in which the Testator sets out with a Series df 
Limitations, carried on through three Generations of 
Persons ; the Extinction of all of whom in his own Life 
could not possibly have been in his Contemplatibn : but 
now I shall suppose, that there never had been a Case, in 
which general Words, that would of themselves include a 
Reversion, had been controlled by Reference to subse* 
quent Limitations and Provisions : still it would not follow, 
that this Will should not be held to extend to the whole 
Interest in the Estates ; for here we have no general Ex- 
pressions to control. The Plaintiff is not obliged to set 
some Parts of the Will in Opposition to tM;faers; but con- 
tends, that every Disposition in the Will, as well as every 
Description in it, is applicable to the wliole Body of the 
Estate. 

When a Will purports to comprehend all Estates, and 
an Estate in Reversion is to be struck out of it, a Part of 
the Will is left inoperative : but here it, is admitted, that 
the Will, as a Devise of the Sapperton Estate, is perfectly 
complete j and that, as applied to the Entirety of that 
Estate, there is not any one Part of it in the smallest De- 
gree at Variance with any other Part of it. The Incon^ 
sistencies arise only from the Attempt to confine it to that 
reversionary Interest, which the Testator had in the Estate; 
knd the PlaintifF refers to the Limitations only to shew 
the extreme Improbability, that the Testator could 
mean to pass less than the plain Words of the Will 
purport to pass. It is said, that notwithstanding all the 

Evidence, 
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Evidence, furnished by the Will, of an Intention to pass 1813. 
the whole Estate, it is yet apparent, that the Testator could 
not conceive himself to have had the whole Interest in it ; 
as about six Months after the Execution of the Will he WblbV* 
procured his Sou to join in a Lease of it for sixty Years, 
if either should so long live ; whereas, if he had thought 
himself Tenant in Fee, he could have granted a Lease of 
any Duration without his Son’s Concurrence: but I do not WiWy if ex- 
aee, how, supposing extrinsic Evidence to be at all ad- trinsic £vi- 
missible, the Will can be construed by Matters posterior dence could be 
to its Execution. What he knew in 1790 cannot be de- admitted, not 
termined by Evidence of what he knew in 1#79 1 . What- to be construed 
ever may have been the Motive for joining his Son in the by Matters pos- 
Lease, I very much doubt, whether it could be that he terior to its 
knew himself to be only Tenant in Tail with a Reversion ^*®cution. 
in Fee; for wdth all the Anxiety, which the Will manifests, 
to keep the Estate in the Family as long as possible by 
making bis Son and Grandson Tenants for Life, it is In- 
conceivable, tliat he should not have acquired to himself 
the Power of making those Limitations effectual, if be 
Jcnew, that, as Things stood, they would be wholly inope- 
rative. However, with this supposed Knowledge of bis 
real Situation, he confirms his Will, just as it stood. If, 
as it stood, it did comprehend the whole of this Estate, 
the Consequence would only be, that he chose purposely 
to confirm a Disposition, which he might at first have 
made through Mistake. An Assumption of Power to 
give what a Testator knows not to belong to him is at 
least as much a Ground of Election as a Disposition of 
what he has mistakenly conceived to be his own. Indeed 
some Judges have thought, though^ as I apprehend, er- 
roneously, that it is only when a Person knows the 
Estate he devises not to be bis own, that the Doctrine of 
Election takes place. 

0 4 . U, 
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If, according to the sound Construction of the Will, the 
Estate, on which the Question arises, be comprehended in 
it, it is immaterial, whether it was by Mistake or Design 
that the Devise was made. It appears to me, that this 
Will does comprehend the Entirety of the two Estates 
of Sapperton and Poinion ; and consequently that the 
Defendaiit is as to both of them compellable to elect. 
But I do not think, that by merely having suffered a Re- 
covery of those Estates he can be considered as having 
made his Election. 


1813, 

Aug, 3. 10. 
Effect of the 
Maxim, “ Pen- 
“ dente Hie 
nihil innove^ 
tur^' limited 
to the Rights 
and Parties 
in that Suit'; 
not absolutely 
annulling a 
Conveyance 
pendente lite. 

Therefore a 
Plea in Bar to 
a Bill by a 
Purchaser 
from ihe De- 
ft u .in t, with 
aciual Notice^ 
over-ruled. 


METCALFE i). PULVERTOFT. 

TN this Cause (a) the Defendant Pulvertoft 

pleaded in bar to the whole of the Bill, that the Plains 
tiffs purchased pending a Bill preferred by her against the 
Vendor, James Richards Pulvertoft^ to have the Settle- 
ments carried into Efl'ect; shortly after a general De- 
murrer to that Bill had been over-ruled (6) ; and with ac- 
tual Notice of the Suit. 

Mr. Haslewood^ in support of the Plea (t). 

This Plea is founded on the Maxim ‘‘ Pendente lUe 
nihil innovetur (d)^ At Law, if the Defendant in a 

(a) Reported ante^ Vol. I. Falhner v, O^Brien^ 2 Ball k 
180. 186, 214. 

{b) Puheiiojl V. Pulveri(ft, (c) The Arguments ex Re- 
18 Vts, 84. On the Effect latione, 
of Transactions pendente lite (d) Co. LitU 344, b. 

See Moore v. M^Namara^ 


real 
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real Action^ or a Writ 6f Mesne ^undeV the Statute (a), 
alien pendente hrevi, the Purchaser will be bound by the 
Judgment (i). So, if the Heir alien the Land descended, 
pending the Writ sued out by a specialty Creditor, the 
Land shall be charged in the Hands of the Purchaser fc); 
the Right to charge the Land as real Assets, being pro • 
tected by the Pendency of the Suit. 


In Equity the Court will give Effect to a Decree for the 
Plaintiff by compelling a Re-conveyance from a Purchaser, 
who Mas obtained the legal Estate after Institution of the 
Suit ; though the full Value was paid ; and^he had no^ac- 
tual Notice that a Suit was depending (rf). Though, 
where Lands are charged generally with Debts, a Purchaser 
w ith Notice may, paying his Purchase-Money to the Trus- 
tee (e), obtain from him a secure Conveyance, a Pur- 
chase, after a Creditor’s Bill filed, will be set aside (^): 
equitable Assets being equally bound by a Suit in Equity, 
as legal Assets^in the Hands of the Heir, by an Action of 
Debt. A Purchaser from an Heir, for valuable Con- 
sideration, without Notice of a Will, may by Plea or 
Answer protect himself from Relief or Discovery in a Court 
of Equity (^) ; but, if a Bill had been filed by a Devisee 
against the Heir, the Will being established, the Purchase 


{a) Stat. IVest, 2. 13 Edw. 
I. c.g. 

(6) By Lord King, 2 P. 
Will. 483, in Sorrel v. Car* 
penter^ 2 Inst. 37^. 

(c) Co. Litt. 102, a, b. 

(d) Flemming v. Page, 
Finch, ,320. S\v Rob, Au$tin^& 
Case, cited by Lord Notting* 
ham in Barnes x. Canning, 
Chan. Ca. 300. Sorrel x. Car- 


penter, 2 P. Wms. 482. 

(e) Svgd. Law of Vend, 
and Purch. 3d. 'Ed. 3^2, and 
Cases there referred to, 

(J) Walker x. Smallwood, 
Amb, 676 . 

(g) Jerrard v. Sanders, 
2 Pc5,jun. 458. See Rom x. 
Teed, 15 Fes, 372. Leonard 
X. Leonard, 1 Ball and Beat. 
323. 
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pmd^ie though without Noticey woqld afford tio 
Protection (a). 

2d]y. Where a Conveyance of an equitable Estate only 
hnip been made by the Defendant paidente lite, it is abso^ 
lutely void as against the Plaintiff. If a Mortgagor con* 
vey the Equity of Redemption, pending a Bill of Fore- 
closure, it is not necessary to bring the Purchaser before 
the Court by a supplemental Bill ; nor can he maintain a 
Bill for Redemption against the Mortgagee (A). The 
Purchaser of an equitable Estate, while the Suit is depend- 
ing, is not a necessary Party ; and none but a Party can 
exhibit a cross Bill. The Proposition, that he may insti- 
tute an original Suit against the Plaintiff, would unsettle 
the Principle, which forbids the Interposition of a new 
Interest pendente lite. 

These Plaintiffs are entitled to no Favour, They pur- 
chased with actual Notice of the Suit, f|r the manifest 
Purpose of contravening the Justice of the Court, and 
disappointing the Suitor of Redress ; by their Bill, insist- 
ing on a better Title and more extensive Rights than the 
Party, from whom they purchased. 

Mr, Leach, and Mr. Wakefield, contra. 

It is not universally true, that an Alienation by a De- 
fendant, pendente lite, is void as against the Plaintiff. A 
first Mortgagee, being a Defendant, may convey to a Judg- 
ment Creditor, also a Defendant in a Suit by a second 
Mortgagee; and the Purchaser pendente Hie /will bold 
tj|ainst the Plaintiff, until his Judgment be redeemed: 

(fl) Garth v. Ward^ 2 Aik, v. Beavnr^ 3 Ves, 314. Bishop 
175. of Winchester v. Paynes il 

(S) Bishop of Winchester Ves, I94. 


Turner 
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Turner v. Richmond {a). Tlie Argument, that an Alien- 
ation by the Defendant jyendente Hie is absolutely void 
as against the Plaintiff, proves too much ; going to this 
Extent ; that, though the Bill should be dismissed, the 
Purchaser could not sue. The Cases cited import iio 
more than that the Suit may be carried on without bring- 
ing before the Court the Purchaser ; and 

there is no Audiofity, that another distinct Suit may not 

instituted : nor any Instance where such a Plea as this 
has been allowed. If the Plaintiff, in the first Suit, does 
not think proper to give the Purchaser an Opportunity to 
file a cross Bill, is it reasonable, that all Access to the 
Court should be denied him ? Is he, before he can render 
his Purchase available, to wait the Convenience of the 
Plaintiff ; who has an Interest to protract the Cause, and 
to delay his Right? The Lord Chancellor by dissolving 
the Injunction determined in Effect, that the Defendant 
might alien (A). 

Mr. Haslewood, in reply. 

In Turner v. Richnond (c) the Defendant did not 
introduce a new^ Party, by conveying the legal Estate 
to a Stranger. The Judgment Creditor was likewise a 
Defendant in the Cause. And there is no Rule, which 
forbids a Defendant to fortify his Title by purchasing the 
legal Estate. 

The Purchaser may sue, if, and when, the Bill is dis- 
missed : the Interest, which was protected by the Pen- 
dency of the Suit, being then determined. The Plea, 
not adverting to the Merits, states the latest Proceeding 
in the pending Suit, with reference to Lord Bacorit 

(а) 2 Vern, 81. tqfty Is Ves, 84. 

(б) Puluertofi v. Pvktr^ (c) See 11 Tes.20O. 
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twelfth Ordinance fa); which seemd to require that the 
Suit should have been carried on without any long Inter* 
mission. The Court cannot^ in the Discussion of this Pica, 
try the Validity of the Titles of the Parties in the prior 
Suit; which may depend on a Variety of Circumstances^ 
hitherto imperfectly disclosed. 


T/re VlCE-OlANCELLOR. 

If this Plea should be allowed, upon the Supposition^ 
that the mere Institution of a Suit operates as an Injunc- 
tion, the Effect would be singular; after what has passed 
before the Lord Chancellor; refusing an Injunction against 
making the Conveyance, and having already granted the 
Purchaser a Receiver {b ) : so far recognizing the Validity 
of the Conveyance. 1 have taken some Time to consider 
this Case, not from any Doubt upon it ; but, several Au- 
thorities having been cited, for the Purpose of examining, 
whether they reach the Extent to which they have been 
pressed. 


The Effect of the Maxim, “ Pendente lite nihil inno- 
veturf understood as making the Conveyance wholly 
inoperative, not only in the Suit depending, but absolutely 
to all Purposes, in all future Suits and all future Time, 
is founded in Error. If tba Maxim could be carried 
so far, it would produce tliis Consequence; that if tlie 
Suit, instituted by the VTife against her Husband in this 
Case, failed, ^and the Purchaser instituted a new Suit to 
avail himself oAiis Purchase, he could have no Benefit of 


(a) See Bac, Law Tracts, ** to give Order upon the 
(Oct. Ed. 1737.) p. 282 .— “ special Matter according to 
If there was any Intermis- Justice.’ See Ord. Cb^ 
^ aion of Suit, or the Court (Ed. Beam,) p. 8 , & note 20 . 
made acquainted with the ( 6 ) Ante, Vol. 1 . ISO. 
Conveyance, the Court is 

it 
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it in Law or Equity ; being null and void, when executed. 
These Expressibna must be taken in a qualified Sense ; 
and the true Interpretation of this Rule is, that the Con- 
veyance does not vary the Rights of the Parties in that 
Suit; that it gives no better Right, having no Effect with 
reference to any beneficial Result against the Plaintiff in 
lhajt Suit; and it is very reasonable, that the litigaling 
Parties should be exempted from the Necessity of taking 
Notice of a Title, acquired under such Circumstances. 
With regard to them it is as if it had never existed : other- 
wise Suits would be indeterminable ; if one Party pend- 
ing the Suit could by conveying to others yeate a Ne- 
cessity for introducing new Parties. The voluntary Act 
therefore of the Defendant, conveying to another, cannot 
vary the Situation, or affect the Rights, of the Plaintiff. 
H\xe Us pendem is presumptive, if not actual, Notice; 
and the Purchaser is in the same Situation, in which the^ 
Vendor stood; upon this plain Principle, that the Suit is 
to be decided according to the State of Things, when it 
was instituted; ami the Rights, however they may be 
varied By Death, Bankruptcy, &c. cannot be affected by 
the voluntary Act of either Party. 

This is the Principle, running through all the Cases both 
at Law and in Equity. In a real Action, notwithstanding a 
Conveyance pending the Suit, the Defendant, is treated 
with reference to the Execution, as if he remained a Party. 
So upon the Writ of Mesne, in the second Institute (a). 
The Judgment iu the real Action will over-reach an Aliena- 
tion pending the Writ: as, if the Alienation had any 
Effect to defeat the Judgmerit, it would have all the Effect 
I have stated. Tbe Authorities establish this Proposition ; 
that Alienation pending a Suit gives no new Right ; and 
does not varpr the Rights of the litigating Parties : the 
Alienation of the Defendant for the Purpose of that Cause 


1813 . 

Metcalfe ' 
w., 

PULVERTOFT. 


Purchaser 
pendente tile 
from the De* 
fendant in a 
real Action ; 
bound by thei 
Judgment. 

So upon a 
Writ of Mesnr 
under the Sta(. 
Westminster 2\ 


{a) 2 Inst. 3;6. 

has 
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has no Effect as against the Plaintiff ; is entided to 
proceed, as if no such Title existed i and it would be 
traordinary,that in another Suit, with other Parties, for other 
Purposes, it should not be so considered ; depending upon 
the Rights to convey and to purchase, and the consequent 
Propriety of that Suit. 

There is no Instance of offering this as a Bar; and tlie 
Reason is obvious. Tliisis in the Nature of a Cross Bill. 
The Purchaser could not have the Benefit of his Purchase 
in the Suit depending ; if at all, he could only be intro- 
duced as a Befendant. If he had a Right to purchase the 
Husband’s Interest, he must, to obtain the Benefit of his 
Purchase, institute a Suit himself to have the Contract 
carried into Execution. If the Wife succeeds in the Suit 
against her Husband, the Purchaser must ultimately fail : 
but, if her Bill should be dismissed, he may enforce his 
Contract against the Husband and the Trustee ; and may 
call for the legal Estate. He is not to wait until the Suit, 
depeiifliiig between the Husband and Wife, shall be dis- 
posed of } but has a Right to file a Bill for his own Ob- 
ject; to which the Pendency of the other Suit cannot be 
pleaded. 


1813 . 

Metcalfe 

V. 

PCTLVERTOFT. 


The Principle is so clearly stated in some of the Cases, 
that it is unnecessary to go through them all. In the mpst 
recent one, The Bishop of Winchester v, Paine (a), the 
Master of the Rolls in his clear and luminous Manner 
states precisely the Proposition, upon which I put this 
Case; that, though ordinarily the Decree binds only 
the Parties to the Suit, he, who purchases during the 
Pendency of the Suit, is bound by the Decree, that may 
be made against the Person, from whom he derives Title : 

(«) 11 Ves. 197. 

as 
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as between the litigating Parties avgf Person^ coming in 
by Conveyance pending the Suit^ is hound by the Right of 
him^ from whom be takes ; as to them it is \i8 if no such 
Title existed ; referring to the Case put- by Lord Hard^ 
mckc (a) in Garth v. Ward, of an Assignment of the 
Equity of Redemption pending a Bill for Redemption^ 
putting the Assignee upon the same Footing as the Per- 
son^ from whom he obtained the Assignment* 

One of the strongest Cases is Walker v. Smallwood (i) ; 
that the Purchaser of an Estate, charged with Debts, pend* 
iug a Suit by Creditors is bound : but the conoluding Pass- 
age of Lord Judgment, declaring, as a general 

Rule, that an Alienation pending a Suit is void, must be 
understood with reference to the Subject he is speaking 
of, not absolutely. In The Bishop of Winchester v, 
Beavor (c) Lord Alvanley\ Opinion is merely that an 
Attempt to introduce a new Incumbrance to the Prejudice 
of the litigating Parties by a Judgment confessed after the 
Bill filed would not do. Sorrel v. Carpenter (d), Turner 
V. Richmond (e), and the obscure Case in Chancery 
Cases (J), do not go farther than avoiding the Conveyance 
with reference to the Suit depending, not to all Pur* 
poses. 


1813* 

Metcaxfe 

V. 

PuLVBRTOFTi 
Assignee of 
the Equity of 
Redemption 
pending a Suit 
for Redemption 
bound by the 
Decree, 
Purchaser of 
an, Estate, 
charged with 
Debts, pending 
a Suit by Cre- 
ditors, bound 
by the Decree* 
Judgment • 
confessed after 
a Bill of Fore- 
closure inef- 
fectual against 
the Pluintiifr 


These are the principal Authorities referred to; and not 
one of them carries the Doctrine to the Extent, that this 
can be set up as a perpetual Bar to any new Suit ; what- 
ever may be the Result of the other. Hie Purchaser 
stands in this Suit upon his clear Right against the Hus- 

(а) 2 Atk. 175. {d) 2 P. Will, 482, 

(б) Amb, 676. (e) 2 Kara. 81. 

(r) Ves. 314. (J) Ch, Ca. 300. 


band; 
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Metcalfe 

. V. 

PutVERTOPT. 


1813 , 

Aug, 11 . 

A Peer not to 
be the Re- 
el iyer. 
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band; not interfering with the other; or in any Way 
varying the Rights of the Wife : the latter Suit not alfect- 
ing the Rights of the Parties litigant in the former, is con- 
sistent, and may proceed with it ; and the mere Pendency 
of that Suit is not a Bar to any Relief, to which this 
Plaintiff may be entitled. 

The Plea was over-ruled. 



THE-ATTORNEY-GENERALtJ. GEE. 

G NE of the Relators, being a Peer, was proposed as 
the Receiver, to act without Fees. 

Mr. jHiar/, for the Relators. 

S\r*Samucl Romilly, for the Defendants, did not oppose 
the Proposition; but suggested, whether a Peer could 
with Propriety be appointed a Receiver ; as the same Re- 
medies cannot be had against a Peer as against a Com- 
moner, 

The Lord Chancellor said, there is an Objection to ap- 
pointing a Peer Receiver : in many Instances a Receiver 
may be committed. ( I ) 

Another of the Relators was therefore appointed. 

[\) Davies v. Craerq/t, 14 prescribed by positive Order, 
Ves, 143 . The Duties of a will be found, Ord. Ch. (Ed. 
Receiver so far as they are Beam.) 454.461. 


FARLOW 
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FARLOW, Ex parte. 

U NDER a .separate Commission against one Partner 
the usual Order was lAade for distinct Accounts 
and a Distribution of the joint Property to the joint Debts. 
The joint Estate having paid in Dividends 1 8s. in the 
Pound, and the separate Estate 2s. the Bankrupt pre- 
sented a Petition, praying his Allowance under the Sta- 
tute (a) ; which, having been dismissed (ft), was again 
mentioned. 

Mr. Cooke {Amicus Curiaf) said, that the joint Credi- 
tors, being admitted under a separate Commission by Or- 
der, were considered as coming in under the Decree of a 
Court of Equity, not under the Statute. 

The Lord Chancellor said, he had looked into the 
Statutes ; and was satisfied, that he was right in refusing 
the Allowance. 


1S13. 

Au^^. 1 1 . 


No Right to 
the Bankrupt’s 
Allowance by 
Payment of Di- 
vidends to the 
joint Creditors 
under the usual 
Order for a 
Distribution 
of the joint 
Estate under 
separate Com- 
mission. 


(а) Stat. 5 Geo. 2. c. 30. 1 ChristiarCs Bank. Law, 

s. 7« 137, &c. Holmes, Ex parley 

(б) Ex •parte Farloto, 1 post, 3 Vol. IS7, & 2 Rose, 
Rose, 421. See the Cases Bank. Ca. Q 5 . Powell, Ex 
collected by Mr. Rose ; and parte, 1 Madd. 6 &, 

Mr. Christian*^ Observations, 


Voi. II. 


P 


HARRIS 
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1813 , 

12 . HARRIS, Ejc parte {a). 


Under a joint T-y Petition of the Assignees under a Com- 

BanTr uptcy no mission of Bankruptcy against Ramsey and A Idrich^ 

Proof for either Liberty to prove against the separate Estate of 

the joint or se- ^ Debt of of 1082, the Commissioners were di- 

rected to inquire, whether Ramsey wiihoixt the Knowledge 
or Privity of Aldrich, and with the fraudulent Intention 
to increase his separate Estate, took that Sum of Money 
out of the joint Estate (1). 


parate Estate 
against the 
other, unless 
the Debt arose 
by Fraud, as dis- 
tinguished 
from Contract; 
as by an Act 
against the ex- 
pressed or im 


The Commissioners having certified under that Refer- 
ence, that Ramsey took that Sum from the joint Estate 
without the Knowledge or Privity of Aldrich, but not 
with the fraudulent Intention to increase his separate 
Estate, another Reference was dii ected to them, to inquire, 
plied Contract, whether Ramsey w ith the Privily, Contract, or subsequent 
and without the Approbation, of Aldrich, took that Sum from the joint 


expressed or 
implied Au- 
thority of the 
Co-partner ; as 
by over-draw- 


Estate to increase his own separate Estate. 


The Commissioners by their second Certificate stated, 
that the Terms of the Partnership were settled by a Deed ; 
declaring, that all Money, belonging to the joint Estate, 
ing, to increase received by either of the Partners, should once a Month at 
the separate least be paid into a particular Bank; and that each might 
Estate ; or un. draw out <>£’50 a Month, but no more, for his respective 
der Circum- Use ; that Ramsey generally received, and made, Payments 
stances imply- Account of the Partnership ; and generally paid the 
ing Fraud; as Cagh received on the Partnership Account into his own 
for private Pur- ^Jiq Banker of the Partnership, on 

poses, without 

theKnowledge ^ Rose *8 Bank. Ca. 437. S. C. 

Consent, Privity, or subsequent Approbation, of the other; inferred 
from his giving the whole Control to his Partner. 


(i) 1 Roses Bank, Ca. 129. 6. C. 
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his own Account ; that Aldrich sometimes received Mo- 
ney on the Partnership Account ; and generally paid what 
he so received into the. Account of Ramsei/ at his Banker’s ; 
and occasionally both received Money on the Partnership 
Account without paying it into a Banker’s. The Partner- 
ship had no Account with any other Bank than that ap- 
pointed by the Deed. Ramsey paid in to the same Ac- 
count with his own Banker all Money received on bis se- 
parate Account ; and made no distinction in his Drafts. 
Alclric/i kept the Partnership Books ; and the Banker’s 
Book was always open to his Inspection. Ramsey gene- 
rally comuinnicated to him the Partnership •Receipts and 
Payments; that he might make the Account. The Sum 
of £iuS2 was the Balance due from Ramsej/ at the Time 
of the Bankruptcy. Neither of the Bankrupts was aware 
until the Accounts were made up by an Accountant, that 
Ramsey had paid less than he received. The Certificate 
concluded by stating, that Ramsey did take the Sum of 
cflOS2 from the joint Estate, and not with the Privity, 
Contract, or subsequent Approbation, of A/drich, or with 
the Intention to increase Ramsey^h separate Estate, 


1813. 

Harui^, 
Kx partr^ 


Mr. Montagu^ in support of the Petition, argued, that 
all these Cases were considered by Lord Thurlow in tlie 
Bankruptc) of Lodge and Feudal {a) \ and the Ride was 
perfectly setiled ; the Commissioners havmg come to 
the Conclusion, that this Sum was taken from the joint 
Estate without the Privily of the Co-partner, and not by 
Contract, the legal Inlerence is, that it was taken by 


(fl) Ex parte the As- .amounting to a Case of 
signees of Lodge and Feudal^ Praud. Ex parte Batson^ 1 
1 Ve$, jun. i66. The Peti- Cookers Bank, Law, 534, 
tion was afterwards dismiss- (Ed. 6, 5dl.) See Ex parte 
ed by Lord TkurloWy as not Yonge^post^ Vol. 3. 31. 

P 2 Fraud ; 
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1813. 

Harris> 
Ex parti. 


Fraud ; being a Violation of the covenanted Rights of the 
other Partner. 


Mr. Cullen^ for the separate Creditors of Ramsey. 


LoM'd Hardwicke in these Cases permitted Proof against 
the separate Estate upon the mere Fact of drawing out of 
the joint Fund. That however has since been held insuf- 
ficient ; and now the Money must appear to have been 
taken out in Fraud of the other Partner : but though the 
Want of Knowledge is primd facie Evidence of Fraud, 
that is not a necessary Conclusion ; and it is negatived by 
the Certificate of the Commissioners. 


The Lord Chancellor. 

There has long been an End of the Law, which pre- 
vailed in the Time of Lord Hardwicke ; whost Opinion 
appears to have been, that, if the joint Estate lent Money 
to the separate Estate of one Partner, or if one Partn^ 
lent to the joint Estate, Proof might be made by the one 
or the oiher in each Case (a). That has been put an End 
to, among other Principles, upon this certainly ; that a 
Partner cannot come in Competition with separate Credi- 
tors of his os^n; nor as to the joint Estate with the joint 
Creditors. The Consequence is, that if one Partner lends 
c£lOO() to the Partnership, and they become insolvent in a 
Week, he cannot be a Creditor of the Partnership ; though 
the Money was supplied to the joint Estate; so if the 
Partnership lends to an individual Partner, there can be no 
Proof for the joint against the separate Estate : that is, 
in each Case no Proof to affect the Creditors ; though 
the individual Partners may certainly have the Right against 
each other. 


(a) Ex parte Hunter^ I Cookers Bank, Law, 530, (Ed. 6. 
587). 


The 
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The Opinion of Lord Talbot seems also to have been in 
Favour of this Proof fa)\ but in and previously to the 
Year lT90 great Disoussioii took place at this Bar; the 
Result of which, according to Lord ThurlozcPs Opinion, 
was expressed particularly in the Case of Dr. Feudal and 
Lodge (b). The former, a Physician, embarked a very 
large Property, his whole Fortune, in a Partnership with 
Lodge, whom he permitted to have the whole Manage* 
ment; and, a Bankruptcy ensuing, Lord Thurlow held, 
that, as it was with the Knowledge and Permission of 
Feudal that the whole Management of the Property Was 
with Lodge, he w'as authorized to do, as he thought fit, 
with tl}e Partnership Property; and Feudal therefore must 
abide the Consequences of what had been done most 
improperly, but under his own Authority, most impru- 
dently given ; and there could therefore be no Proof. 
The I .aw has been clear iVoni that Time, that, to make 
out tlie Right to prove by the one Estate, or the other, it 
must be established, that the Effects, joint or separate, 
have been acquired by the one, or tlie other, improperly 
and fraudiileutly in this Sense, that they have been acquired 
under Circumstances, from which the Law implies Fraud: 
or in this Sense to increase the se; arate Estate of one 
Partner, that he meant fraudulently to increase bis own 
Mean^ out of the Partnership Estate. Lord Thurlow by 
Fraud’' intended to express what he thought necessary 
to disiinguidi that from taking by Contract, or Loan, or 
without the express or implied Authority of the other 
Partner; and that such Act would amount to Fraud. 


1813. 

Harris, 
Ex parte. 


(а) Ex parte Blake, 1 Cooker nees of Lodge and Feudal, 1 

Bank. Law, 533, (Ed. Q, Ves. jun. 166. Ex parte 
560.) (1). Batson, 1 Cooke* ^ Bank. Law, 

(б) Ex parte The Assig- 534. (Ed. 6. 56l). 

(1) Cited by Name Ex 2 Ch. Ca. 139. 2 Ch. Rep. 
parte Drake, 1 Atk, 225. See II7. 

Lord Craven v. ffiddom, 2 

P 3 


Upon 
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Harris, 

Etparte. 


Upon this Case I former ly expressed my Opinion ; and 
I now laydown, that, if in either the expressed or implied 
Terms of an Agreement for a Partnership there is a Pro- 
hibition of the Act, and it is done without the Knowledge, 
Consent, Privity, or subsequent Approbation, of the other 
Partner, before the Bankruptcy, and to the Intent to 
apply Partnership Funds to private Purposes, that i» 
primd facie a Fraud upon the Partnership. To illustrate 
this, I mW pul the simple Case of a Partnership between 
Two, and by the Articles all the Money is to be paid in 
to their joint Names at a particular Bank, and they are 
prohibited fropi drawing out more than £o0 a Month 
each for individual Purposes; that during the Month of 
January they mutually observed those Articles by paying 
in, and on the first of February one, instead of c£3(), draws 
out ,^550; and upon the next Day a Bankruptc) happens; 
if it is made out,* that this Over-drawing was for private 
Purposes, and without the Knowledge, Consent, Privity, 
or subsequent Approbation, of the other, as it was for 
private Purposes, and, therefore, must be for the Increase 
of the Individual’s Estate, and as it was against the cove- 
nanted Rights, or rather the Prohibitions, affecting both, 
and without the Knowdedge, Consent, Privily, or subse- 
quent Approbation, of the Co-partner, it is as much a 
Fraud within Lord Thurlows Rule, as if, according to the 
Expression I am informed I formerly used, he had stolen 
the Property. On the other Hand, in every Case all the 
Circumstances must be attended to : and, as there may be 
a Variation of Circumstances, so there necessarily must be 
in the Conclusion of Law\ This Case, for Instance, upon 
the Circumstances, stated by the Report of the Commis- 
sioners, appears to require more Consideration, before I 
can say it falls within the Rule. All, that I can collect, 
is an Agreenjcnt, that whatever is received on the joint 
Account shall be paid into the Bankers in their joint 
Names : but it is admitted upon the Report, that no such 

Thing 
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lliing was ever done : on the contrary Aldrich permitted 
all, that liamsej/ received, to be paid into a Bank in the 
Name of Ramsey alone ; and even what was received by 
Aldrich himself was paid in by him in Ramsey* s Name. 
Then it is deal*, that subsequent Conduct between 
Partners may raise a different Contract from the original 
Articles. Upon this Report nothing appears to have 
been ever paid in in the Name of both. I am then autho- 
rized to say, that Aldrich for some Reason so far thought 
it right to depart from the Stipulation, that he put the 
whole Funds of the Partnership in the Power of Ramsey » 
It appears, that the Money being in the Bank in the Name 
of Ramsey alone, is there throughout by the Authority of 
Aldrich; and by his Authority Ramsey alone draws. 
There is no Over-drawing stated by the Report. The 
utmost I can collect is, not Over-drawing, but Non- 
payment into the Bank: but how' does that vary it? If 
Ramsey by the Authority of Aldrich paid in the whole, 
and therefore had the whole Dominion over it, is it mate- 
rial, that in one Case that Dominion was to be exercised 
by Ramsey over Money at the Bankers, in the other over 
Money in his own Hands, not paid in; but which, when 
paid in, would have admitted the same Application? This 
is much nearer the Case of Lodge and Feudal than any, 
that have occurred : the necessary Effect of the Trans- 
action being to give the Dominion over the whole Fund 
to one ; and the other must be taken to have consented to 
that Dominion. 

Therefore, though the Non- application of this joint 
Property, according to the Articles, was without the 
Knowledge, Privity, Consent, and subsequent Approba- 
tion, of the Partner, yet the Fact?, by leasoo and in Conse- 
quence of which that Application w'as made, were with 
that Knowledge, Consent, &c. In this View of the Case 
upon the Facts stated there is great Difficulty in admitting 

P 4 the 


1813. 

w-' 

Harris» 
Ex 'parie. 
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18J3. 

Hauius, 
Ex parie. 


1613, 

• Jug. 13. 

Proof of joint 
Debt under se- 
parate Com- 
missiviii, where 
there is no 
joint Estate. 

Liability to 
lleparis of a 
Ship upon the 
registered 
Title ; though 
without actual 
Notice; as if 
registered 
under a gene- 
ral Diicction 
to an Agent 
to take an 
cliectual Se- 
curity, 


the Proof. If any Inquiry can be suggested, that can 
affect the Opinion I have expressed, I will not refuse it: 
but upon these Facts 1 tliink this within the Case of 
Lodge aud Feudal (a), 

I (tf) Ex parte Yonge, post. Vol. 3. 31. 


MACHELL,JS.rpar^e(l). 

T he House of Williams and Wilcox^ of Liverpool, 
being indebted to their Bankers, Devaynes and Co. 
in the Year 1806, assigned a Moiety of three Sliips, as a 
Securitv for the Debt; and a Registry was made in the 
joint Names of the two Houses. The Petitioners, in 
1809> furnished Supplies for the Outfit of the Ships. In 
1810, the House of Devaynes andCo. became Bankrupt; 
and soon afterwards f ViUiwms and Wilcox ; having pre- 
viously assigned their Shares to Batson and Co. The 
Ships having been sold, and the Produce divided between 
Batson and Co. and the Assignees under the Commission 
against Devalues and Co. the Petition prayed that the 
Petitioners may be admitted to prove a Debt of ^231 9, 
for the Supplies furnished by tliem, under the Commission 
against Devaynes and Co. 

Mr. Hart, and Mr. Montagu, in support of the Pe- 
tition. 

Sir Samuel Romilly, for the Assignees, resisted the 
Petition ; contending, that the Bankrupts, having been 
registered as Ow ners without their Consent, were not 
liable. 


The 


(1)1 Rosdi B. Ca. 447. 
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The Lord Chancellor. 

These Houses stand upon the Face of the Registry as 
the Persons interested in the Ship ; and, putting out of 
Consideration the Fact, that the Credit was given to WiL 
Hams and Co, alone, prima facie the. Persons upon the 
Registry are liable. I take the Fact to be, that there is 
no joint Estate except these Shares of Ships. It is said, 
the Name of Devaynts and Co, was put upon the Re- 
gistry without rheir Knowledge. It may be so; and yet 
it might be within their Knowledge, in a Sense, making 
them liable as Owners ; as, if their Agent was directed 
to take an ( ffectiial Security, his Duty required him to 
have their Names upon the Registry; and if so, it would 
be very difficult to say, lliey had not Possession of the 
Ship : the Possession of some Owners being the Posses- Possession of 
sionofall. some Owner* 

the Possession 

There is a Right therefore to make this Proof against 
the separate Estate of Devaynes and Co. : but I would 
not refuse an Issue, whether these Persons, or any of them, 
arc liable with any other Persons, and whom, for the 
Repairs of ihe Ship. My Opinion is, that they are liable. 

Take the Order; with the Declaration, that it appears there 
is no joint Estate of the tw'o Houses (a), 

(a) See the Note, l6 Ves, Exparte Jones, Ex parte Tay* 

194, n. (rt), to Ex parte Taitt, lovy 18 Ves, 283, 4. 
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1913, CANHAM JONES. 

June 23. 


No exclusive 
Right in a Sub- 
ject, not pro- 
tected by Pa- 
tent, prevent- 
ing Sale by 
another Person 
under the same 
Title, not as- 
suming the 
Name and Cha- 
racter of the 
Plaintiff. 


T he Bill stated, that Isaac Swainson deceased was 
for upwards of thirty Years before his Death the 
sole Proprietor of the Secret or Recipe for preparing the 
Mediciue called Felno's Vegetable Syrup ; which he had 
purchased for J!GOOO- and by his Will bequeathed to the 
Plaintiff; wh<? since his Decease continued to make the 
same Preparation, as specified by the Recipe ; and made 
great Profit ; and would have made much greater, if the 
Defendant had not imposed on the Public a spurious Com 
position under the same Name. 

The Bill farther stated, that the Defendant, having been 
a Servant of Srmuison, was employed by him in the Pre- 
paration of the Syrup: but the complete Composition was 
never prepared by the Defendant ; other essential Ingre- 
dients being introduced by Swainson himself in the Pre- 
sence of the Plaintiff alone : the Secret or Recipe being 
known to no other Person ; that the Defendant, being dis- 
charged from his Service, had made and advertised for 
Sale a spurious Preparation under the Name of Velno's 
Vegetable Syrup ; stated by him to be the same Medicine 
in Composition and Quality as that made by Swainson and 
the Plaintiff; the Defendant’s Advertisement certifying, 
that the Medicine, prepared by him at his Residence under 
theNaine of Vegetable Syrup, is precisely the same 

with that made and sold by the late Mr. Swainson ; and 
frequently by Advertisements and Haud-bills and also ver- 
bally using the Names of f^eino, Swainson, and the 
Plaintiff, in various Ways, in order to recommend and 

proiiio le 
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promote the Sale of the said Medicine to the Prejudice 
of the Plaintiff. 

The Bill prayed an Account and Injunction^ 8cc. 


1813. 


Canham 


V. 

Jones. 


To this Bill the Defendant put in a general Demurrer 
for want of Equity. 


^ Mr. Leachf and Mr. Shadwell^ in support of the De- 
murrer. 


The Purchase of this Recipe being stated in the Bill to 
have been made thirty Years ago, there is no Pretence for 
an exclusive Right against all the World. Had the De- 
fendant really, as the Servant of Swaittson, acquired a 
Knowledge of this Medicine, what was to prevent his 
using it ? The Bill however states his to be a spurious 
Composition ; if it is so, though an Imposition on the 
Public, it can give the Plaintiff no Right to an Account. 
The Bill is altogether destitute of Equity, An exclusive 
Right by Patent {a) is not asserted ; and cannot be in- 
tended. l^he Jurisdiction must be founded on the Viola- 
tion of a legal Right : but no such Right is stated ; and 
there is no Instance of an Action on such a Case as this. 
In Southern v. How, stated in Popham (b), the Allega- 
tion was, that the Cloth sold was of an inferior Quality ; 
not merely, that tlie Name was used. Fraud is the 
Ground of ail those Cases. The Allegation of this Bill 
is not, that the Article was of inferior Quality : according 
to Dr. Paley, ** spurious’’ meaning different, not z&orse. 

Mr. Hart, and Mr. Cowper, for the Plaintiff. 


(a) Stat. 21 Jac, 1. c 3. (6) Poph, 144. 


Swainson 
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Swainson acquired a Right to make Use of a particular 
Name ; which once occupied, the exclusive Right is a ne- 
cessary Consequence ; as in the Instance of the Title of 
a Newspaper; and there is no Limit to it. The Allega- 
tion of this Bill amounts to Fraud ; that the Defendant, 
having only a partial Knowledge of the Medicine, ac- 
quired as the confidential Servant of Szoainson, represents 
falsely, that his is the same Composition; injuring the 
Plaintiflfby injuring the Character of his Medicine; selling 
a spurious Composition by the same Name as that, to 
which the Plaintiff had acquired the exclusive Right. The 
Capacity to maintain an Action is not essential to this Ju- 
risdiction ; which stands upon false Representation, pro- 
ducing Injury, aggravated in this Instance by Breach of 
Trust. In Sedon v. Senate^ about two Years since, the 
Defendant, having sold a Medicine to the Plaintiff, set up 
another under a similar Description ; and in his Advertise- 
ment adopted Verses, which had been attached to the ori- 
ginal Medicine. The Master of the Rolls, sitting for the 
Lord Chancellor, following Hogg v. Kirby {a), granted 
an Injunction though the Plaintiff had no Patent. 

Mr. Leach, in Reply. 

The Ground of all these Cases is, that Persons, mean- 
ing to deal with one Man, are by Fraud induced to deal 
with another; and those Authorities would have applied, 
if the Defendant had advertised his Warehouse as Can* 
“ ham\ Warehouse for the Sale of Vdnuh Vegetable 

Syrup but he merely represents, that he sells as good 
a Medicine under this Description as Canham, niaking no 
other Use of his Name than by entering into Competition 
with him. 


(n) 8 Ves,2l5. 


The 
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4 

The Vice-Chancellor. 1813. 

This Bill proceeds upon an erroneous Notion of ex- Canham 
elusive Property, now subsisting in this Medicine ; which i;. 
Swainson, having purchased, had a Right to dispose of by Jones. 
his Will ; and, as it is contended, to give the Plaintiff the 


exclusive Right of Sale. If this Claim of Monopoly can 
be maintained, without any Limitation of Time, it is a much 
better Right than that of a Patentee : but the Violation of 
Right, with which the Defendant is charged, does not fall 
within the Cases, in which the Court has restrained a 
fraudulent Attempt by one Man to invade another’s Pro- 
perty ; to appropriate the Benefit of a •valuable In- 
terest, in the Nature of Good-will, consisting in the 
Character of his Trade or Production, established by in- 
dividual Merit: the other representing himself to be the 
same Person, and his Trade or Production the same; as 
in Hogg V. Kirby {a) ; combining Imposition on the Pub- 
lic with Injury to the Individual, 

This is not that Sort of Case. The Observation is cor- 
rect, that the Bill, stating the Defendant’s Medicine to be 
spurious, asserts it not to be the same as the PlaintiflPs. 
The Defendant does not hold himself out as the Repre- 
sentative of Swainson, setting up a Right in that Charac- 
ter to the Medicine purchased by him ; but merely repre- 
sents, that he sells, not the Plaintiff s Medicine, but one 
of as good a Quality. He is perfectly at liberty to do so. 
If any exclusive Right in this Medicine ever existed, it has 
long expired. 

The Foundation of this Bill therefore, the exclusive 
Right asserted by the Plaintiff, failing, all the consequential 
Relief falls with it ; and the Demurrer must be allowed. 

(a) 8 Fes, 215. See Wilkins v. Aiken^ 17 Fes* 422. 


CHALMERS 
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Rolls* 

1813, CHALMERS t;. STORIL. 

March 15. 


General Dis- ^LEXANDER Jekyll Chalmers by his Will, dated 
position by in October ^ 1810, disposed as follows: 

Will not re- 


strained by a 
defective Spe- 
cification. 

General Dis- 
position of all 
the Testator’s 
Estates real or 
personal to his 
Wife and two 
Children to be 


I give to my dear Wife Anna Maria Chalmers, and 
my two Children, namely, my Daughter Anna Maria 
Chalmers and my Son Jolni Chalmers, all my Estates 
whatsoever, to be equally divided amongst them, whe- 
ther real or personal, making no Distinction in Favor 
of the Male, as it is my Intent, that my Daughter shall 
have an equal Share with my Son of all my Property 
after paying the following Legacies specifying two 
annual Sums to two Persons for Life, and at their Deaths 


equally divided to devolve to his Children equally. The Testator then 


among them, specified the Property bequeathed by him as consisting of 


subject to An- Freehold Ground Rents, Money on American 

nuities, on Bank Stock, an Estate in America, &c. and proceeded 
Death, to de- 


volve to his 


Children equal- 
ly • the Portion further Will and Intention that in case of the 

ofthe Wifeup- ‘‘Death of my dear Wife Anna Maria Chalmers the 
on her Death to “ Portion or Part hereiu-before bequeathed her shall de- 
his Children scend to my two Children equally and in the Event of 
equally, upon ‘‘ both their Deaths before her that she shall enjoy during 
their Deaths her Life the Portion or Parts left or bequeathed by me 
before her their a in this Instrument unto them and in the Event of the 
Portion to her a Deaths of my said dear Wife and two Children (that is 
during Life, 

with a Limitation over upon the Death of all, without Issue of the Chil- 
dren : whether an Estate for Life or absolute to the Wife, (iucere. 

Widow put to Election between Dower and Interests und^r a Will ; 
to be first ascertained. 


to 
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to say, supposing my two Children now Infants die 
without Issue it is my further Will tliat my Mother and 
Sister Francina before mentioned should inherit after 
them the whole of the said Properties during their 
Lives, and at their Death that it should go in regular 
Descent to the Children of my Sisters.’^ The Testator 
appointed his Wife and the Defendant Storil his Exe- 
cutors. 

The Bill, contending, that tlie Plaintiffs, the two infant 
Cltildren, were entitled each to one full third Part of the 
clear Residue of the Testator’s real and personal Estate, 
and that the Plaintiff, the Widow, was entitled to the other 
third for Life with Remainder to the two Children, in case 
they survived her, and that the Widow ought to be put to 
her Election as to her Right to Dower, prayed, that the 
Will may be established, &c. 

Sir Arthur Piggott, and Mr. Cullen^ for the Plaintiffs. 

Sir Samuel Romilly, and Mr. Johnson ; Mr. Parker^ 
Mr. Abercrombie, Mr. Horne, Mr. Roupell, and Mr. 
Treslove, for the several Defendants. 

The Master of the Rolls. 

As to the Question, whether the whole personal Estate 
passes by the Will, my Opinion is, that it does. The 
Testator gives all his Estate whatsoever, whether real or 
personal, to be divided between his Wife and Children. 
The subsequent Enumeration of the Articles, of which he 
supposed his Property to consist, does not limit the Gift 
to the Particulars specified. Intending to give every 
Thing he could he has incorrectly stated what he had. 
In the Case of Bridges v. Bridges, cited by Mr. 

Roper 


22!5 
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1813. 

Chalmers 

V, . 

Storil, 


Roper {a) from Finer, the Words were more restrictive : 

viz.” being immediately added to the Gift of the Remain- 
der of his Estate ; but Lord Kwg’s Opinion was, that the 
Words, following the viz.” did not restrain the preced- 
ing general Words; hut were added by way of Enumera- 
tion or Description of the chief Particulars, whereof his 
Estate consisted: which Construction was strengthened by 
the Words immediately following, appointing his Son sole 
Executor; and, when the Testator disposed of the Re- 
mainder of l\i^ Estate, it was plain, that he did not intend 
to die intestate as to any Pa»t of it. 

Here the Testator disposes of the whole of his personal 
Estate ; and therefore does not mean to die intestate as to 
any Part of it. 

As to the Interest the Widow takes/ whether absolute, 
or for Life only, upon the whole Will that is a very doubt- 
ful Question. With regard to the real Estate it is a mere 
legal Question ; and, being doubtful, ought to receive the 
Decision of a Court of Law* ; and I shall suspend my 
Decision as to the personal Estate in the mean time. 

As to her Right to Dower, whether she took under the 
Will an absolute Interest, or for Life only, it is a Case of 
Election ; the Claim of Dower being directly inconsistent 
with the Disposition of the Will. The Testator directing 
all his real and personal Estate to be equally divided, &c. 
the same Equality is intended to take place in the Divi- 
sion of the real as of the personal Estate ; which cannot 
be, if the Widow first takes out of it her Dower, and then 
a Third of the remaining Two-thirds. Farther, by de- 
scribing his English Estates he excludes the Ambiguity, 

(rt) Ct Rop, 387* 8 Vin, Tit. Devise, 295. PI. 13. 


whiffc 
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which Lord Thurlow in Foster v. Cooke {a) imputes to the 
Words my Estate,” as not necessarily extending to the 
Wife’s Dower. 

Here the Testator says, the Property thps bequeathed 
by him consists of these Particulars. It is therefore the 
Property itself, thus described, that is the Subject of the 
Devise ; and not what might in Contemplation of Law" be 
the Testator’s Interest in that Property. This is therefore 
a Case of Election : but, before she cau be compelled to 
elect, she is entitled to know what she has a Right to under 
the Will. As to the Estates out of this Kingdom, I can- 
not decide what she is entitled to in them. 


Chalmers 

V. 

STOuir.. 

General Ex- 
pression my 
Estate’* in'a 
Will not neces- 
sarily extend- 
ing to Dower. 


A Case was directed. 

(a) 3 Bro. C. C. 347. 

Rolls. 

18!2, 

June 22. 30. 
fluli/ 1 , 

D’AGUILAR t/. DRINKWATER(l). 

Aug, 4 . 

JpETER Drinkwater by his Will, dated the 1st of Marriage held 

June, 1801, after making a large Provision for his been 

two Sons Thomas and John, gave to them and to Consent 

his Son-in-law John Pemherton Ileyxcood £20,000, ^ 1 *’iJ'5tee 

upon Trust to place the same out at Interest, upon real or ^ Will, 

Government Securities, and pay and apply the Interest though ex- 

and Dividends, or so much thereof as they or the Survivors not ab- 

solutely, but in 

general Terms; that he would not stand in the Way of any Arrange- 
ment by the Co-Trustees, &c.; and advising a Settlement; having pre- 
viously encouraged the Proposal ; and, though Fraud was not imputed, 
having a Prospect of Benefit from the Forfeiture. 

(l)redeon this Subject Pa?’- 225, and Pollock v. Croft, I 
ncll V. Lyon, Vol. I. ante, 479. Mcrivale, 181. 

Goldsmid v. Goldsmid, Coop. 

VoL.lI. Q 
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1 8 fl. or Survivor should think fit, for the Maintenance and Edu- 
D’A^LAR Daugliter Eliza Drinkwaitr; and, if she 

shall attain the Age of twenty-one Years, before she mar- 
Drikkwater, Time of her attaining such Age, ui^tii 

she shall marry, to pay to her for her own Use the Interest 
and Dividends of the said Sum of o£’20,0()0 ; and if his said 
Daughter shall happen to marry, whether before she at- 
tains the Age of twenty-one Years, or after, without the 
Consent in Writing of his said Trustees, or such of them 
as shall be then living, first had ^and obtained, then he 
gave the said Sum of a^^ 20,000 and the Interest thereof to 
his said Trustees, or such of them as shall be tlien living, 
to be by them, or such of them as shall be then living, 
settled and applied in such Manner for the separate Use 
and Benefit of his said Daughter and her Issue as to them, 
his said Tiiistees, or such of them as shall be then living, 
shall seem proper, without being in any Manner account- 
able to her or any Husband she, may happen to marry re- 
specting the same; and he declared that the same shall be 
in no respect subject to the Debts, Control, or Engage- 
ments, of any Husband his said Daughter shall so marry ; 
and in case his Daughter shall never marry, then that his 
^id Trustees shall pay to her the Interest, Dividends, and 
yearly Produce, of the said Sum of e£20,000 during her 
Life ; and at her Death shall dispose of the Principal iu 
such Manner as she shall by her Will direct; or, if she 
makes no Will, then to her next of Kin, according to the 
Statute of Distributions ; and if she shall marry without 
such Consent as aforesaid, and die in the Life-time of her 
Husband, then, upon her Death the said Sum ofc£20,000 
^hall in like Manner go to the next of Kin in Exclusion 
of such Husband; and if his said Daughter Eliza shall^ 
marry with the' Consent of his Trustees first had and ob- 
tain^fd in Writing, then that the Sum of 10,000, Part of 
the said Sum of 5^*20,000, shall be paid to her, or the 
Stocks, Funds, or Securities, to that Amount shall be as- 
signed 
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signed to lier^ or^ as she shall direct, upon such Mairiage 
with Consent, and the reipaining Sum of ^10,000, the re- 
mainder of %he said Sum of shall be settled to 

hq; separate Use, and be at her own Disposal, without be- 
ing subject to the Debts, Gonti^l, or Engagements, of 
her Husband. 

The Testator gave to Trustees ^10,000 for the Bcneft 
of his Daughter Margaret, the Wife of John Pemberton 
Heywood : in order to make up with the 10,000 he had 
given her on her Marriage the Sum of £20,000 for her 
Portion ; and appointed his two Sons (to wRom he gave 
the Residue) and Heywood, Guardians of his Daughter 
lUiza during her Minority, and Executors. 


Eliza Drinktfatcr, having attained twenty-one in Octo» 
her 1802, married in December 1809, George Charles 
D* Aguilar ; and iht'y filed the Bill against the Trustees . 
claiming her Fortune under the Will, as upon a Marriage 
with the Consent, required by the Testator, under these 
Circumstances. 

In September 1809 Miss communicated to 

her Brothers Captain Aguilar^ Projmsals ; to whom 
Heywood, at whose House she then was, sent the follow- 
ing Letter ; Dear Sir, As I conclude you will have a 
" Journey over the Hills in Contemplation, I beg leave tp 
‘‘ say, that I shall be very happy to see you at Wakefield. 
‘‘ 4th October, 1809/' 

Captain D' Aguilar having accepted that Invitation, his 
Addresses w^ere for some Time received without Objec- 
tion : but at length a Difference ai'ose upon a Proposal by 
the Trustees of a Settlement ; and that Captain D' Aguilar 
should quit the Army. The iTiitatton, produced by this 
Q 2 Difference, 
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1812. Difference, went to such an Extent, that the two Brothers 
D’V^uTlar their Resolution not te consent to the Match on 

any I'erms : but the Distress of their Sister at this Decla- 
DRiNKWATsa. ration induced them afterwards, on the I ^th^NovembeTii to 
promise her to give their written Consent ; protesting, that 
they did so most reluctantly, and only in consideration of 
her Sufferings ; apprehending her Life to be in Danger ; 
and they stated, that they had written to Heywood accord- 
ingly. 

The Answer to that Communication was by a Letter 
from Heyubod to John Drinkwater, dated the 15lh of 
November, containing the following Passages : — ** I can 
only repeat W'hat I have already said, that I will never 
stand in the Way of atty Arrangement Tom and you 
think right with respect to Eliza' Concerns- You do 
not sufficiently state what you have agreed to more than 
“ that you are to give your written Consent to the Mar- 
** riage. I presume there is to be some Settlement ; be- 
cause, if she marries with our general unqualified Con- 
sent, he will get the whole of her Fortune : £10,000 in 
her own Right, and the other £ 1 0,000 she may give 
him the Day after the Marriage. I suppose it is the In- 
" terest of the £ 10,000 that he is to have, as he proposed 
here. I mention these Things not with ^ny View of 
raising Objections, or as meaning at all to differ from 
you, but that the Thing may be fully understood, so 
that there may be no Disputes hereafter.” 

After noticing, as an Object of Captain D* Aguilar, the 
Settlement of £b00 a Year on him for Life, the Letter 
proceeds thus : — We hear he is to join his Regiment in 
December : if so, and the Marriage is to take place be- 
fore he goes, there cannot be much Time to lose. I 
should wish to see the Settlement, before it is engrossed; 
as I feel it is a Sort of Duty to take care, that what is 

done, 



CASES IN CHANCERY. 


229 


done, is done properly. The Mode of giving our Con- 
sent in Writing is by signing the Settlement; and not 
** by giving a general unquatlified Consent : as by your Let- 
“ ier you seem inclined to do. If all, that is asked, is the 
J^SOO a Year, the shortest and least expensive Method 
of settling would be to let the Marriage take place with-*» 
** out any formal Consent, and let us sign au Undertaking 
to allow him £B00 a Year for Life, in the Event of her 
dying in his Life-time without Children : but perhaps it 
will be more satisfactory to Eliza to have it done by a 
‘‘ formal Settlement made with Consent.” 

Thomas !|nd John Drinkwater by separate Letters, 
dated tlie 3d of December^ the one to his Sister, the other 
to Captain UAgiiilary expressed a formal Consent to their 
Marriage ; declaring, that it was given in consequence of 
a Promise extorted against their Judgment and a Sense of 
Duty, from an Apprehension, that her Life was in Dan- 
ger. On the 8th of December the Plaintiffs were married ; 
having by Articles settled c£ 1 0,000, Part of the .£20,000 ; 
giving Captain D"* Aguilar , in case he should survive his 
Wife, the Interest for Life. Hey wood, who had in Con- 
versation admitted, that Things had gone too far for either 
Party to retract, himself appointed the Day for the Mar- 
riage; and brought his Wife to attend her Sister. By his 
Answer he insisted, that his Letter of the 1 5th of Novem- 
ber was intended, not as an unqualified, but only as a conr 
ditional, Consent. 

Sir Samuel Romilly, Mr. Leach, and Mr. Horne, for 
the Plaintiffs. 

AU the Authorities, applicable to the Question in this 
Cause, are collected in Dashwood v. Lord Bulkeley (a ) ; 

(a) 10 Fe^ 230. 

Q 3 ' and 
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1812. and were again much considered by the Lord Chancellor^ 
D’ A^lar a. more recent Case, Clarke v. Parker (a). The Result 

^ is, that, where Cohient to Marriage is required, no precise 

Drinkwater* Form is necessary. If the Consent is directed to be in 
Writing, it nmsi, generally speaking, be in Writing ; that is, 
h parol Consent will not be sufficient : but no precise 
Form is required : one may delegate his Authority to the 
others; and Consent, whether by Parol or Writing, if 
withheld on unreasonable Grounds, is dispensed with in 
Equity. Under the Marriage Act (h) Acquiescence and 
general Encpuragement of Addresses have been held suf- 
iicieiit to constitute Consent ; not to be retracted without 
some special Ground afterwards discovered. «llere is Con- 
sent in each Mode: by Writing, and by Encouragement 
of the Addresses. The first Letter of lleyKOod^ consi- 
dering the Circumstances, and the Purpose, for which he 
invited the Plaintiff to his House, would alone be an im- 
plied Consent in Writing: but his subsequent Letter of 
the 15tli of November IS slu express Admis>ion, that he de- 
legated his Authority to the Brothers ; who gave a formal 
Consent in Writing. If the Plaintiff' w as justified in re- 
fusing to accede to what Heywood suggested in that Let- 
ter, this is precisely the Case of Lord Slra}7ge v. Smith (c). 
What Right had Heyuood to interfere as to her Fortune : 
to insist, that she should not have either the one or the 
other Sum of ,£l0,000 in the Manner proposed by her 
Father; but that the Whole should be settled upon her 
next of Kin, his Wife being one; excluding her Hus- 
band, if there should be no Cliildren ? The Testator has 
himself prescribed the Arrangement of her Fortune in 
Terms excluding all Interposition of the Trustees. This 
Case has the Peculiarity, thatConsentis limited to mere 
Approbation of the Person ; not including any Power to 

(b) Stat. 26 Geo. 2. c. 33. 
(r) j4mb. 263. 

stipulate 


(a) Tl is Case will be re- 
ported, 19 Ves, 
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stipulate for a Settlement: a Discretion in other Cases, 1812. 
which could hardly be considered as exercised by a simple 
Acquiescence in the first Address. ^ 

DaiNKWATJEa. 

A stronger Case than Daley v. Desbouverie (a) cannot 
be stated : a Letter, saying merely " we shall be obliged 

to consent,” was held an actual Consent in Writing. 

Mesgrett v. Mesgrett (A) applies also in this Respect ; that 
the Person, whose Consent was required, would derive Be- 
nefit from a Marriage without Consent; and, though in 
this Instance certainly no improper Motive is imputed, the 
Court wil^ view with great Jealousy a Refusal, and with 
much more a Retraction, of Consent under such Circum- 
stances. 

Mr. Richards, for the DtfexiAmi Hey wood : Mr. Hart, 
and Mr. Ainslie^ for the other Trustees. 

Here is no Consent, such as the Will requires; and the 
Court has no Jurisdiction to supply that Consent. The 
first Letter of Heywood is a mere general Invitation ; with- 
out, as it appears, even a Knowledge of any Attachment. 

The second Letter, if it can be considered a Consent, is not 
a genera], unqualified. Consent within the Meaning of the 
Will ; iinporiing a Condition ; advising his Brothers-in-law 
as to their Conduct ; and stipulating at least for a proper 
Settlement. It cannot be maintained, that a Trustee, 
having this Discretion under the Will of a Parent to give 
or withhold Consent to the Marriage of his Child, was not' 
bound in the due Execution of that Trqst to see, upon 
what Foundation his Consent was required ; and upon the 


(a) 2 Aik, 261 ; cited 2 (A) 2 Vern. 580. 1 Eq. Ca. 

res. 635. Abr. 111 . PI. 7 . 


Q4 


Proposal 
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Proposal of an Officer, having no Provision to offer, to 
D’Aguilar ® Settlement the Condition of his Consent Such 

an Authority could not be delegated : nor did the Lord 
Drinkwater* Chancellor hold, that it might; however anxious in Dash^ 
wood V. Lord liulkehy and Clarke v. Parker to prevent a 
Forfeiture; and with that View inquiring, whether the par- 
ticular Trustee had such Communication with the others 
as would bind him. The Plaintiff was so far from con- 
ceiving, that he had the Consent of the Trustees, that for a 
Time he abandoned all Thoughts of the Marriage; say- 
ing, the Thing was over. The Authority of Daley v. Des^ 
bouverie is much w'eakened by the Lord C/mwc^Z/or’s Ob- 
servations in Dashzoood v. Lord Bulktley. 

Sir Samuel Pomillyy in Reply. 

The Effect of the Evidence as to the Plaintiffs Aban- 
donment is much misunderstood. Those Expressions did 
not arise from his Conviction, that he had not the Consent 
of the Trustees ; but were the Consequence of a Letter 
from Mrs. D^ Aguilar ; who at that Time v/as deluded into 
a Persuasion, that his Views w^ere inercenarv. There is 
no Reason to conclude, that the Lord Chancellor^ though 
certainly expressing some Doubt upon the Princif)le of 
Lord Hardwicke's Decision in Daley v. Deshouverie, in- 
tended to over-rule that Case ; to which Lord Hardwicke 
refers in Lord Strange v. Smith ; and the Lord Chancellor 
observes, that Lord Hardwicke' » Notes confirm the Re- 
port. The Decision of Dashwood v. Lord Hulkeley^ upon 
Circumstances perfectly diff erent, certainly does not affect 
it. The clear Result of all the Authorities establishes the 
two Propositions, which must determine this Case; that 
the particular Form of Consent is not essential; and that 
Consent, once given, cannot without Reason be w'ithdrawn ; 
especially if the Person, so withdrawing his Consent, 
would derive a Benefit from a Marriage without Consent. 

In 
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In that respect this Case cannot be distinguished from 
Mesgrett v. Mesgrelty except that here is no Imputation of 
Fraud against Heywood ; who however acquiesced in the 
Plaintiff s Addresses, until their Affections were engaged ; 
and, when this Union became essential to her Health, 
attempts to withdraw' his Approbation; and fiis Wife may 
have a Benefit by the Forfeilture. A conditional Consent 
becomes absolute, when the Condition is performed. The 
Letter of the l5th November admits only this Construc- 
tion ; that, if they give their Consent, he will make lio Ob- 
jection ; though he thinks the proper Course is to have a 
Settlement executed. After that the most formal Consent 
w'as given by the Brothers : Heywood himself fixed the 
Day ; and the Marriage took place on that Day, These 
Circumstances go far beyond Daley v. Desbouverie ; and 
meet all the Difficulty the Lord Chancellor felt upon that 
Case. 


The Master of the Rolls. 

The Question in this Case is, whether the Marriage of 
the Plaintiffs is to be considered as a Marriage with the 
Consent of the three Trustees, named in the Will of Mrs. 
D\dgnilai's Father. It appears, that in September, 1809, 
Miss Drinkwafer, now Mrs. D' Aguilar, had informed her 
Brothers John and Thomas Drinkwater, tw o of the Trus- 
tees, that Captain D' Aguilar w as paying his Addresses to 
her: a Comimmication they understood to he made for the 
Purpose of learning their Opinion with respect to the Pro- 
priety of receiving such Addresses. In their Answers, 
which are in Evidence, there is at least nothing of Dis- 
couragement or Dissuasion. On the 4th of October Mr. 
Heywood, tlie third Trustee, who was married to a Sister 
of Miss Drinkwaler% wrote to Captain D' Aguilar the 
Note, which is in Evidence; inviting him to IVakefield, 

where 
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where Mbs Drinkwater was then residing at Mr, /Tsy- 
mo(Ps House. Her Brothers’ Letters are directed to her 
there. Captain D' Aguilar went accordingly. The Ef- 
fect^ if not the Object^ of such an Invitation must have 
been to afford to Captain D' Aguilar and Miss Drift kzoater 
frequent Op|Sortunitiea of Intercourse. It appears, that 
before the End of the Month a mutual Attachment was 
understood in tlie Family tohave been formed. From the 
Beginning it Mras known, that Captain D' Aguilar w'as in 
the Army : a Circumstance, that had not, as far as appears^ 
drawn from any of the Trustees an Expression of Dissent, 
or even of Caution; and now, if Miss Drinkwatar \¥st8 
ready to contend with the Disadvantages of being a Sol- 
dier’s Wife, and under the Impression, that she was, TAo- 
mas Dri/ikwater, speaking for himself and his Brother, 
says, they conceived themselves justihed in giving their Ac- 
quiescence. 

After a mutual Attachment had been suffered to grow 
up under the Sanction of the Trustees, it would be some- 
what late to stale Terms and Conditions, on which a Mar- 
riage betw^een the Parties sliould take place; as they must 
cither have done Violence to their Affections, or have sub- 
mitted to any Terms, however arbitrary or unreasonable, 
that the Trustees might choose to dictate : but none were 
even now intimated. The Acquiescence of the Brothers 
had no Reference to any particular Mode of settling Miss 
Drinkwater s Fortune. This was probably deemed the 
less necessary, us the Father’s W^ill had in Effect settled 
it by providing, that, the whole of it should in case of her 
marrying without Consent be settled and applied for the 
separate Use and Benetit of his Daughter in such Manner 
as his Trustees should think proper; and if she married 
with Consent, that one Half of it, viz. ^10, (XX), should be 
settled to her separate Use; and the other Half be paid to 

herself 
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herself (which of Course would give it to her Husband) 
^upon such Marriage with Consent. 


D’Aguilae 


A Settlement however was afterguards proposed by the Drinkwatib.. 
Trustees; and it was also proposed, that Captain D* Agui- 
lar should quit the Army. Upon these Pohits a Differ- 
ence arose; which produced considerable Irritation on 
both Sides. The Brothers became vioFently averse to the 
Match; and declared their Resolution not to consent to it 
on any Terms. This Declaration having thrown their 
Sister into a State of great Agitation and Distress, they 
relented ; and on the 15th or 16th of November promised 
her to give their written Consent : protesting at the same 
Time, that they did so most reluctantly, and only in Con- 
sideration of their Sister’s Sufferings, whose Life they 
apprehended to be in Danger. They professed to waive all 
Discussion as to Settlement. They said, they had written 
to Mr. Hej/wood; from whom there had not been Time 
to receive an Answer; but that on their leaving Wakefield 
he had assured them, that he should be regulated by them ; 
and would consent to whatever they consented to. 


Upon his Answer to their Communication a great deal 
of the Argument has hinged. On the one Side it is said to 
be merely a conditional Consent, in case Captain D*Agui^ 
lar should execute such a Settlement as Mr. Heywood 
should approve : on the other it is contended, that the Ef- 
fect of it is to give his Consent, in case the Brothers 
should think fit to give theirs. I cannot help being of Opi- 
nion, that the last is its true Construction ; for although 
there is a Vai iety of Presumptions, and Suppositions, and 
Proposals, and Suggestions, scattered through it, yet they 
must all be understood to be made, as^he himself declares 
they are made, not for the Purpose of raising Objections, 
or at all differing from the Brothers, or standing in the Way 
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1813. of any Arrangement they might think right; but only that 
D^AouTlar be fully understood. If, after Things were^ 

by Means of this Letter fully understood, the Brothers 
Drinkwater. thought proper to give their Consent without requiring any 
such Settlement as the Letter suggested, surely he in with- 
holding his Consent from the Want of such Settlement 
would be differing from them ; would be raising a most 
decisive Objection; and would be standing in the Way of 
an Arrangement, to which they on the whole View of the 
Case had judged it right to accede. All such Difference, 
all such Ol)jection, and all such Obstruction, he had ex- 
pressly disclaimed. It seems to me to come to the same 
Thing as if he said in fewer Words and plainer Terms, 
If you consent I consent.” When therefore they on 
the 3d of Decepiber did give their formal written Consent, 
I conceive, that his was virtually included in theirs. To 
contend, that it was not, is the more extraordinary, as it 
appears, he w'as actually consenting to the Marriage : his 
Opinion being that it was under all the Circumstances fit, 
that it should take place. He, as well as Thomas Drinks 
water y assented to the Observation, made by the Witness 
Lawrence, that Things had gone too far for either 
Party to retract with Honor. He himself fixed the Day 
for the Celebration of the Marriage ; and he brought his 
Wife to Irxcell for the professed Purpose of attending her 
Sister to Church. Is it meant to say, that, though he was 
consenting to the Marriage, he was not consenting to the 
Terms, on which it w'as to take place ? Consent to the 
Marriage is the Point in Issue. The Consequences are 
fixed by the Father’s Will. How is it material, that on 
consenting to the Marriage he regretted, that the Father’s 
Disposition should take Effect ? 

The Reluctance of the Brothers continued to the last, 
lliey gave their written Consent grudgingly, and only be- 


cause 
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cause they had promised to give it: but I cannot there- 
fore hold, that the Marriage was without their Consent in 
Writing. I must 'say, I am quite at a Loss to discover 
from the Evidence any solid Ground for this Reluctance. 
There are but two Reasons for it suggested: the Profes- 
sion of Captain ly Aguilar^ and his alleged mercenary 
Motives. As to the former, it was, as I have already said, 
known from the Beginning; and, if it was deemed an 
Objection, that Objection ought to have been made at 
the earliest possible Moment. It was a strange Thing to 
suffer their Sister without one Word of Disapprobation 
to receive the Addresses of a Soldier, and then tell her, 
she must not think of marrying him, because he was a 
Soldier. The other was a much more serious Ground of 
Objection: but I think the Conclusion, as to Captain 
UAguilar^s mercenary Motives, was drawn from very 
insufficient Premises. It never appears to have been 
expected, that he should bring any Thing into Settlement. 
He could have no Interest in wishing a Settlement of 
Miss Drinkwater^s Fortune to be made. The Father's 
Will was as good a Settlement as he could dissire : but 
if there was to be a Settlement, he proposed, that, in case 
he survived his Wife, heshould have the Interest during Life 
of that Sum of *£ 10,000, which the Will had in Effect 
said should belong absolutely to any such Husband as the 
Trustees should approve. Surely this w^as no such ex- 
travagant Proposal as to warrant an Inference, that the 
Person making it could, in desiring die projected Union, 
be influenced by nothing but mean and mercenary Mo- 
tives. It is very rare to see a Settlement of a Wife's 
Fortune, in which a less Interest is given to a Husband ; 
and it is all the Interest, which Captain Aguilar 
has taken under the Settlement, which he himself volun- 
tarily executed without the Concurrence of the Trustees. 


18 13 . 

D’Aguilar 
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After a temporary Estrangement, produced by the Im- 
pression, |which Mr. Heywood^s Letter had made upon 
Miss Drinkwater^s Mind, it was resolved between her 
and Captain D' Aguilar, that the Marriage should take 
place, whetlier the Consent of the Trustees should or 
should not be obtained: a Resolution, which on the Part 
of Captain ly Aguilar furnished a sufficient Answer to 
the Imputation of mercenary Motives. In a Letter, ad** 
dressed to each of the Brothers, dated the 2d of December^ 
Captaiti D' Aguilar, after referring to their previous Pro- 
mise, says, “ 1 am perfectly aware, that wdthouf the 
Consent of the three Trustees I can have no Claim 
** whatever upon your Sister^s P'ortune: but I must decline 
the Compromise, offered by Mr. Heywood Yesterday 
Morning ; and, if he still persists, after you have given 
your Consent, I have only to say, that I shall w^aive alt 
Discussion of the Business ; and be most happy to 
marry your Sister on the Day, fixed between us.” 

From this Letter it was argued, that Captain D* Aguilar 
did not conceive himself to have Mr. Heywood^^ Con- 
sent; although he now insists he had it. That, I think, is 
perfectly immaterial. Whether Captain U Aguilar had 
never seen Mr. Heywood^s Letter, or did not construe it, 
as I do, I Ho not know^ The Question is, not as to what 
he thought, or believed, but as to what actually existed. In 
Campbell v. Lord Nettorville, which is shortly stated iu 
2 Fes. {a), it appears from the Cases in ihe House of 
Lords, that the Parties were at the Time of the first 
Marriage quite ignorant of most of the Circumstances, 
which were held to aniouiit to a constructive Consent on 
the Part of the Father : so much so, that, instead of in- 
sisting on it as a Marriage, by Consent, they had refused 

(fl) 2 K«,_534. 


to 
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to answer any of the Inquiries of the Bill; as tending to 
subject them to a Forfeiture of the Wife’s Fortune. 

Advantage was taken of that Silence in the Appellant’s v. 

Case: where it is said, that it is inconsistent with the Drikkwatbk. 
Answer and Marriage Articles and the subsequent Mar- 
riage, &c. It is accounted for by the Rt spondent in this 
Manner; that they were not then so fully informed, as 
they were afterwards from the Course of the Evidence, 
of the several Steps taken before hand by Burton to for- 
ward the Marriage ; as by the cross Examination and otlier 
Evidqpce appeared. 

Upon the whole my Opinion is, that this Marriage 
must be considered as having been had with the Consent 
in Writing of the three Trustees ; and therefore it is un- 
necessary to consider, how far it would hi*ve fallen within 
the Principle of Campbell v. Loid Netterville^ and Lord 
Strange v. Smith (a), if such direct Consent had been 
wanting. 


The Decree (ft) declared the Marriage of the Plaintiff 
Eliza ly Aguilar to be a Marriage duly had with the 
Consent in Writing of the three Trustees under the 
Will: and that the Sum of «£ 10,000, being one Moiety 
of her Foxlune, ought to be settled in the Manner pre-r 
scribed by the Will in that Event ; and that the remaining 
^10,000 ought to be settled according to the Articles, 
made previous to the Marriage of the Plaintiffs, &c. 

(«) Amb. 2(53. (ft) Reg. Lib. A. 1812. Fo. 1592. 


HEATH, 
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Distinction as 
to tbe Neces- 
sity of Notice to 
di. Drawer of 
a dishonoured 
Bill; depend- 
ing on the 


T he Petitioner was the Indorsee of a Bill of -Ex- 
change for of 1621 : 1 Is.; drawn upon, and accepted 
by, Rowlandson and Co. ; which the Petitioner had dis- 
counted for Bedford, the Drawer. The Bill, when due, 
on the 20th of July, 1810, was dishonoured ; the Acceptors 
having stopped Payment on tbe 14th; of which the Pe- 


Fact, whether tition alleged that Bedford had due Notice. A Com- 


pile Acceptor 
has Effects ; 

Or, whether it 
is, if a single 
Transaction, 
or, if various 
Dealings, the 
Excess, for 
the Accommo- 
dation of the 
Drawer or 


mission of Bankruptcy issued against Rowlandson and 
Co. on the 20th of August ; under which the Petitioner 
proved his Debt, and before any Dividend, Bedford 
having also become a Bankrupt, this Petition was pre- 
sented : stating, that the Petitioner was by the Neglect of 
his Agent in not sending his Affirmation, deprived of 
the Opportunity, of proving under the Commission against 
Bedford; under which a Dividend of 7s. in the Pound had 
been declared ; and, praying, that the Petitioner may be 
admitted to prove, and receive the Dividend. 


Acceptor. In 

the latter Case Sir Samuel Romilly, and Mr. Bell, for the Assignees, 
llotice equally opposed the Petition; insisting, that the Result of the 
necessary with- Transactions between these Parties was Accommoda- 
out Effects. tion to the Acceptors ; and controverting the Fact of 
l?t^ether Notice. 

Securities, as 

Tide Deeds, Ch ancellok. 

and short Bills, 

are not Efects ^ lamented the Consequences of the Dis- 

Ibr Ms Pur- tinction, introduced in modern Times, as to the Necessity 
^pse^ Quare, pving Notice of the Non-payment or Non-acceptance 

of 
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of a Bill of Exchange, whether the^ Acceptor had or had 
not Effects ; and I have the Satisfaction of finding, that my 
Opinion has been adopted by the Courts of Law. Ac- 
cording to the old Rule a Bill of Exchange purporting 
upon the Face of it to Kfe for Value received, the Impli> 
cation of Law from the Acceptance was, that the Acceptor 
had Effects. Then they came to this general Doctrine, 
that it is not necessary for the Holder to give Notice, if he 
can shew, that the Acceptor had no Effects. The first 
Objection is, who is to decide, whether there are Effects, 
or not ? In the simple Case, where there is nothing but 
that particular Bill, and no other Dealing between them, 
there is no Difficulty : but, if there are complicated En- 
gagements, and various Accommodation Transactions, no 
one can say, w hether there are Effects, or not ; and there 
cannot be a stronger Instance than that in the Case (a) 
referred to, in which Lord Chief Justice Eyre, a very gpod 
Lawyer, left it to the Jury to decide without any Solution 
of the Question, whether Title Deeds are Effects: but 
a Rule, that Securities cannot be Effects in any Case 
would be quite destructive of all commercial Dealing. 
Are not short Bills, for Instance, Effects ? Is it of no 
Importance to the Holder to have Notice ; that be may 
withdraw them from the Possession of the Acceptor ? 


1613. 

Heath, 
£* pof/e. 


The Courts were obliged necessarily to decide, that, if 
Bills were accepted for the Accommodation of the Drawer, 
and there was notliing but that Paper between them, No- 
tice was hot necessary j the Drawer being, as between him 
and the Acceptor, hrst liable : but, if Bills were drawn for 
the Accommodation of the Acceptor, the Transaction be- 
ing for his Benefit, there must be Notice without Effects ; 
and if in the Result of various Dealings the Surplus of 

(a) Walkijfn y. Si. Qmntin, 2 Esp, N. P. Cas, 515. 

VoL. II. R Accommodation 
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Accotninodation is on the Side of the Acceptor, he is with 
regard to the Drawer exactly in the Situation of an Ac- 
ceptor, having Effects; and the Failure to give Notice 
may be equally detriinental. 


I will in this Instance give an Inquiry. It is upon the 
Petitioner to prove, that in all this Complication there is 
nothing, which the Law calls Effects. He may therefore 
have Liberty to call a Meeting : and must pay the Costs 
of this Application. 


1813, 

Aug. 13. J9* 

Part Owners 
of a Ship are 
Tenants in 
Common, not 
joint Tenants. 
No Lien there- 
fore on the 
Share of one, a 
Bankrupt hav- 
ing been also 
managing 
Owner, for 
Outfit, Freight, 
&c« due to the 
others. 


YOUNG, Ex 'partc\\). 

fTj^HE Petitioners were part Owners of a Ship, called 
the Grenville Bai/, \viili. other Persons; two of 
whom, William LushingtoH, senior and junior, became 
Bankrupts on the 6th oi Januarif^ 1812. The Bankrupts 
were also the managing Owners ; and in that Character 
were indebted to the Petitioners and the other Owners 
c£’287 on Balance of Accounts for the FVcight and Earn- 
ings of the Ship, after taking Credit for the Oullit, amount- 
ing to .^2234; which Sum the Bankrupts had not paid; 
and after the Bankruptcy the other Owners were obliged 
to pay it. The Assignees sold the Share of the Bank- 
rupts for c£780. 

The Petition prayed an Application of the Proceeds of 
the Share of the Bankrupts in the Ship, Freight, &c. to- 
wards Satisfaction of the Sums so due to the Petitioners 
and the other Owners. 

(1) 2 Rose% Bkpt. Ca. 78, in note. 

Sir 
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Sir Samiel Romilh/i and Mr. Montague, in support of 
tlie Petition, said, this Petition was presented by part 
Owners of a Ship, contending, that, though Tenants in 
Common, they are to be considered as joint Owners; and 
upon Bankruptcy the Distribution is to be as of joint Pro- 
perty, to be applied first to the joint Debts, according to 
Doddingkm v. Hallet(a); especially as the Bankrupts 
had been intrusted as the managing Owners. 


1813 . 

Young, 
Ex parte. 


Sir Arthur Piggott, for the Assignees, resisted the Pe- 
tition, as in Opposition to the universal Understanding, 
tliat pait Owners of a Sliip are not Partners : Dodding- 
ton V. Hallet being a single Case, and never acted upon. 


The Lord Chancellor. 

The Difficulty in this Case arises upon the Decision of 
Jhddington v. Hallet by Lord Hardwicke ; which is di- 
rectly in Point. That Case is questioned by Mr. Ah* 
hott (h) ; who doubts, what would be (ione with it at this 
Day ; and I adopt that Doubt. The Case, which is given 
by Mr, Abbott from tlie Register’s Book, is a clear Deci- 
sion by Lord Hardwickc, that part Owners of a Ship, be- 
ing Tenants in Common, and not joint Tenants, have a 
Right notwithstanding to consider that as a Chattel, used in 
Partnership, and liable, as Partnership Effects, to pay all 
Debts whatever, to which any of them are liable on Ac- 
count of the Ship. j|Us Opinion went the length, that the 
Tenant in Corninonmd a Right to a Sale. There is great 
Difficulty upon that Case; and the Inclination of my 
Judgment is against it : but it would be a very strong Act 
for me by an Order in Bankruptcy, from which there is no 
Appeal, to reverse a Decree, made by Lord Hardwkhe 

(«) 1 Ves, 497. (b) Abb* Ship, 99. 
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Young, 

£x 


ia a Cause. From a Manuscript Note I know, it was his 
mbst solemn and deliberate Opinion after great Considera- 
tion, that the contrary could not be maintained ; and there 
is no Decision in Equity contradicting that. 


Aug, 19. Lord Chancellor said, that, after great Consi- 

deration, he must decide against the Case of Doddington 
V. Hallet. 


1813, 

Aug. 19 , 20 . 
Jurisdiction 
of the Com- 
missioners to 


OLIVER, Ex parte (a). 


T 


HIS Petition, presented by a Bankrupt under Com- 
mitment by the Commissioners, stated, that the Pe- 
titioner bad communicated to his Assignees an Imprudence, 
commit, and of he had been guilty, in paying a Sum of of 400 to 

the Court on ^ Man, who had discovered a Connection between the Pe- 
Habeas Corpus another Person’s W ife, in order to stop an Ac- 

Bankru t^de prevent an Exposure of the Petitioner to his Fa- 

' , mily and the World ; and had requested his Assignees not 
pending on the . , 

Point whether as* him any Questions upon that Subject ; 

the Answer would expose him without Benefit to his Creditors : 

though posi- Assignees being prejudiced against him, his Exa- 

tively sworn, ^ ^ ^ 

WlS«..40i|p 

The Court cannot go out of the Return to the Writi 
The Bankrupt not bound to answer any Question, that has a Ten- 
dency to accuse him of a criminal Act ; but is liable to Commitment ; 
if on that Account his Answer is unsatisfactory : that his Answer tends 
to criminate another is no Objection. 

' In this Instance the Answer not being satisfactory he was not dis- 
dlarged : but the Commissioners were recommended by the Lord Chan- 
teMor to proceed to examine him farther. 

that, 
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mination had been confined to that single Transaction ; 
upon which he was committed ; and, being afterwards at 
his own Request brought up fromNewgate^ was remanded; 
and he is unable to make any farther Discovery as to the 
of 400. 


1813. 

Oliveb, 
Ex farte. 


The Petition prayed a Direction to the Commissioners 
to appoint a Day for the Examination of the Petitioner's 
Accounts, &c. ; and that he may in the mean Time be dis- 
charged. 

When this Petition was mentioned, the Lord Chancellor 
directed the Writ of Habeas Corpus to issue. The Re- 
turn to the Writ set forth the Warrant of Commitment; 
containing at Length the Examination of the Bankrupt, 
relative to the Payment of the Sum of <£400, referred to 
by the Petition. To the Question, what is the Name of 
the Person, to whom he had stated, that he had paid that 
Sum, <^200 in October ^ and the remaining £200 after his 
Return from the Country, his Answer was in Substance 
as follows : 


1 do not know his Name. I have seen him twice since 
I paid the last £200. He is a tall Man ; wears Black ; 
** and uses Spectacles. I met him by Appointment at 
the Corner of Newgate Street. The first Time I saw 
him he followed me from a House in the Neighbour- 
hood of Ludgate Bu home ; and spoke to me late in 
“ the Evening in my Coffee-room at Dolly's ; stating, that 
“ he knew the Lady he had seen with me ; and, unless I 
“ made him a handsome Compliment, he would give In* 
“ formation to the Husband. He first asked .£500 ; or be 
would expose me to iny Family ; and cause an Action 
to be brought against me. I told him I would meet 
R 3 “ him 
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Oliver, 

Ex parte. 


him the next Evening at the Plough at Smithjield. 
The Place was named by him. I met him the next 
“ Evening ; but did not in the mean Time consult any 
one on the Subject. He agreed to take c£400 ; cf 200 
to be paid in a Fortnight from that Time (September)^ 
“ and .^200 before Christmas. I took no Receipt or 
Memorandum. I paid him in Bank Notes : one for 
^\00 ; which I received from Mr. G— — . I was to 
meet the Person, and did meet him, about a Fortnight 
afterwards at the Plough ; and paid him the first £200. 
He applied to me several Times by Note without any 
“ Name for Payment of the remaining <£200. The 
“ Notes were sent by a Boy : all by the same Boy. I do 
not know the Boy’s Name ; but should know him, if 1 
saw him. He did not wait for any Answer : but I went 
to the Person at the Plough; wliere the Note stated 
he was waiting for me.” 


Upon a subsequent Meeting he stated, that he does not 
know the Name of that Person ; and cannot tell where 
he lives, or is to be found; that he has not any of, the 
Notes, stated to have been received from him ; and has no 
farther Explanation to give, except that since the last 
Meeting he had called at the Plough ; and described the 
Person ; requesting, that, if he should come again, they 
would follow him home ; and ascertain, who he was, and 
Ills Residence; promising to pay for it ; that the Charge 
against him was for having been witikhe Wife of another 
Man, in an inferior Situation of Life ; that he thought the 
Man who made the Charge, had an Opportunity of know- 
ing, that it was true ; having been informed by the Ser- 
vant of the House, that, when the Woman alluded to went 
(Hit, a Man followed her, whom he suspected to be the 
Person; that he could not state any Person^ to whom 

he 
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he had related ihe Transaction before his Bankruptcy ; 
Mid he did not name it to the Woman herself. 

Upon the Return to the Writ a Motion was made, that 
tlie Bankrupt should be discharged. 

Sir Samuel Romilly^ and Mr. Cullen^ in support of the 
Motion. 

The Account given by the Bankrupt of the Transaction, 
if improbable, may be true ; and the Consequence of re- 
fusing this Application will be Imprisonment for the Re- 
mainder of his Life. Indiscreet as such Conduct may be^ 
these Transactions, giving Money to an unknown Per- 
son, to prevent Exposure, occur every Day. It was for- 
merly held (a), that, if the Bankrupt swore positively to a 
Fact, however improbable, the Commissioners must be 
satisfied ; and, though since the late Cases of Taylor (/>) 
and Nowhm (c) that cannot be maintained, there is no 
Instance of committing upon the Assertion or Denial of 
a single Fact without other Circumstances. This is very 
different from Nowlati's Case ; who represented, that his 
whole Property was lost. 

Mr. Leach, and Mr. Montague, for the Assignees. 

The Question, since the late Cases of Taylor and Now-- 
Ian is, whether the Banl^rupt can evade giving the Account 
by an improbable Fiction : that renders all other Account 
fruitless; whether the Commissioners are to be satisfied 
(which is the Expression in the Act) with any Story, the 
most improbable, which he may have the Hardiness to 

(a) ?edl€j)\ Case, Leach, (b) 8 Ves, 328# 

3C)5. ic)uVes.5ll. 

R 4 give 
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give them; a$ it would go to this Extent ; thatyif he swore, 
he had wantonly thrown his Pocket-book over the RaUs 
of St. PauVs Church-yardf there is an End of the Exami- 
nation. The true Question in this Stage is, whether any 
Court, before whom this Commitment is brought, can say, 
that this is not a mere Fiction, to avoid an Account ; and 
can be quite sure, that it did not appear most improbable 
in the Judgment of those, who had the best Means of exa* 
mining its Truth. The Statement, that a Sum of this 
Amount w as paid by a Person in this Rank of Life on such 
an Account, is highly improbable. 


Sir Samuel Romilly^ in Reply, distinguished this Ac- 
count from a Story so grossly improbable as Nowlan^s, or 
that, which had been put ; observing, that the Effect of 
this Threat upon the Petitioner's Feelings could not be 
determined by his Rank in Life. 


The Lord Chancellor. 

This Case brings before me an Application very unusual 
in this Court; as, though the Writ of Habeas Corpus un- 
questionably is demandable of Right from the Lord CAan- 
cellor, yet it happens in Fact, that an Application to him 
for that Purpose except in Cases in his own Court for the 
ordinary Purpose of Commitment, or of changing the 
Custody, very seldom comes before him. 

This Application was made originally, not by Habews 
Corpus f but on a Petition : praying, that I would direct the 
Commissioners to proceed farther in the Examination ; and 
2dly, That I w'ould discharge the Bankrupt in the mean 
Time. With regard to the first Object of that Petition, 
as to proceeding farther in the Examination, I thought, 
w hen this was formerly before me, and that Opinion re- 


mains 
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mains now^ when I have seen the Return, that the Com- 
missioners ought to proceed farther. As to the other 
Object, the Discharge in the mean Time, 1 sliall,as I did 
in Nowlaiih Case (a), take a few Hours for Consider- 
ation ; remanding the Bankrupt until twelve o’Clock To- 
morrow. 


1813. • 


Oliver, 
Ex parte. 


The Question as to the Nature of the Jurisdiction, 
when the Party is brought before the Court by Habeas 
Corpus, which seems to rest chiefly upon my own Judg- 
ment in Taylor's (b) and Nowlan's Cases, must be con- 
sidered with a very anxious Attention to the View of the 
Legislature, the Situation of the Commissioners, the 
Party, who is the Subject of this Jurisdiction, and the 
Duty, imposed upon the Court, before whom he is 
brought. The Language of the Act of Parliament im- 
poses upon the Commissioners a Duty, froni which they 
ought to be relieved, if the Difficulty of performing it is 
as great, as it appears to me to be. Tliey are placed in a 
Situation of great Difficulty, if, conscientiously thinking, 
that the Bankrupt has not answered to their Satisfaction, 
they commit him ; and yet he is to be discharged, because 
he has answered, not to their Satisfaction, but to the 
Satisfaction of some other Jurisdiction. It is however 
settled, that such is the Law: when therefore the Question 
conies forward upon the Return of the Writ, upon the 
two Cases before me the Thing rests here: is the Question 
answered to the Satisfaction of the Judge, before whom 
the Writ comes : the Law of Pedlejfs Case (c), that a 
Bankrupt, giving a full, complete, and, as the Expression 
is, round, Answer, whether credible, or not, cannot be 
conimitied, being now exploded and displaced by the 
later Cases ; which have decided, that it is the Province, 
lirst, of the Commissioners, and tbeo of the Com r, to say, 

(fl) U Ves. 51L {:) Leach, 365. 

(b) 6 Ves. 32b. 


whether 
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ISIS. 

Oliver, 
Ex parte. 


whether they believe him : but, if that is the Question 
before the Judge, it appears clear to me, that it is impos- 
sible for the Judge to determine upon any Thing but 
what is to be found in the Return to the Writ; and I 
am not in the least affected by the Bankrupt’s Conduct 
on any other Day, or any other Occasion, with reference 
to any other Question or Answer whatsoever. 


It appears to me upon this Return, that the Commis- 
sioners have stopped very short in this Inquiry. The 
Statute frequently raises a Question of great Difficulty 
upon the Words all lawful Questions.” I make no 
Distinction between a Man of Rank and Opulence and 
one in a lower Station. Regarding the J eelings of the 
Man I must consider, that he might be as much distressed 
by the Possibility of such a Discovery as a Person of a 
Rank much more elevated. I can therefore give Credit 
to much of the Influence he was under to keep this Secret : 
but, if he refuses to tell what became of the Money, he 
must vsubinit to the Consequences of being unable to give 
a satisfactory Answer. He is not bound to answer a 
Question, that has a Tendency to accuse him of a criminal 
Act: but he must submit to the Consequence of that 
Refusal being unsatisfactory ; as there is nothing unlawful 
in this Question upon the Face of it. 


That however is not this Case; as this Person admits 
the CriiTiinality. He docs answer the Question. I have 
said, the Commissioners were short in their Examination. 
Why did they not ask him, whether, meeting this Man at 
the Plough in Smithjield, he did not inquire there, who he 
w'as. I conceive, there was nothing improbable in his 
not asking, who the Boy was, who brought the Notes to 
him, or in his not producing the Notes. It was much 
more probable, that he would destroy tli|m: but, delicate 
and distressing as the Duty is, the' Coiiunissioners had to 

determine 
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determine whether to commit, or to put those delicate and 
distressing Questions, which, discrediting his Account, I 
conceive they were, not only authorized, but bound, to 
put, all Questions, that would enable them to correct 
their Disbelief; even to the Extent of inquiring, who the 
Woman was. 


1813. 

Oliver, 

parte. 


My Opinion is therefore clear, that the Commissioners 
must farther examine this Bankrupt ; in order to ascer- 
tain, whether they abide by their Opinion ; and with regard 
to the other important Point, the Time I shall require for 
the Consideration of that, I am bound to ask with re- 
ference even to the Individual, upon whom it presses. I 
therefore postpone the Determination, whether the Bank- 
rupt is to be discharged in the mean Time, until twelve 
o’clock To-morrow. Let him be brought up again at 
that Time. 


The Lord Chancellor. 

I have given to the Doctrine applying to this Case, and 
its Circumstances, confining my Attention to wdiat is 
within this Return, all the Consideration I could usefully 
apply to it; and the Opinion I have formed is this. I 
cannot say, these Questions were so satisfactorily an- 
swered, that I ought to discharge the Bankrupt; w'ho 
must therefore bq remanded: but I earnestly wish the 
Commissioners to call him again before them, and to 
ask him those Questions, which appear to me likely to 
produce a satisfactory Answer. 1 can only recommend 
this to the Commissioners; who must act upon their own 
Judgment: but 1 think, they will act right in taking this 
Course (l). 

(1) Ex parte Hiams^ 18 Erowi’s Case, 2 iZojff’s Bank. 

Ves, 237 . Combes^ Case, and Ca. 396 , 400. 

WILSON 
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J«|3, 

Aiig. 20. WILSON, Ex parte ( 1 ). 


Mortgagee 
not entitled to 
an Account of 
past Rents 
from thje 
Mortgagor. 


T he Petition stated a Mortgage by William Adams 
and John Stuart to the Petitioner for c£ 1000 : the 
Premises being at that Time under Lease; and the Mort- 
gage made expressly subject and without Prejudice to 
that Lease ; that the principal Sum of cflOOO, and a con- 
siderable Arreav of Interest was due to the Petitioner: 
that Adams diea in Alarch, 1811; and Stuart became 
Bankrupt in Januari/, 1812; that the Petitioner gave 
Notice to the Tenant in Possession to pay the Rent to 
the Petitioner only: but notwithstanding such Notice, and 
tliat the Premises were a scanty Security, the Assignees 
had received the Rent, amoiinting to of 120 : 75 : 4d. 


The Petition prayed, that the Assignees may be ordered 
to pay to the Petitioner the said Sum of ^120 : Is : 4d. 
an Account of the Principal, Interest, and Costs, the usual 
Order for Sale; and that the Petitioner may be at liberty 
to prove for the Deficiency, 


Mr. Montague, in support of the Petition. 


Sir Samuel Romilly, for the Assignees. 


Mortgagee's 
Right to dis« 
train after 
Notice. 


TAtf Lm/ C h.4ncei.lor. 

Admitting the Decision of Moss v. Gallmore fa) to 
be sound Law, I have been often surprised by the State- 
ment, that a Mortgagor was receiving the Rents for the 
Mortgagee. That is one of those Cases, which have led me 
to doubt, whether Loid Mansfield was not sometimes ap- 


(a) Dovg. 266 . 


(1) Rosa’s Bank, Ca* 444. 
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plying, as the Doctrine of a Court of Equity, what never 1813/ 

had been so. In the Instance of a Bill filed to nut a 
m r 1 ,1 , , Wilson, 

Term out of the Way, which may be represented as m Ex parte 

the Nature of an equitable Ejectment, the Court will in u^de ' a Bill 

some Cases give an Account of the past Rents : but a to put a Term 

Mortgagee never can in this Court make the Mortgagor out of the Way 

account for the Rents for the Time past. There is not in some Cases 

an Instance, that aMortgagee has per directum called upon an Account of 

the Mortgagor to account for the Rents. The Conse- the past Rents 

quence is, that the Mortgagor does not receive the Rents given. 

for the Mortgagee. 


The Petition was dismissed. 


1813, 

WOOLLEY, Ex parte (a). Aug, 20. 


T his Petition prayed, that the Petitioner may be The Discon- 
admitted to prove a Debt; which had been re- tinuance of an 
jected on the Ground, that the Petitioner, having brought Action under 
ail Action, did not produce a Rule for Discontinuance. ^9 Geo, 3. 


c. 121. 8. 14. 

Mr. Leach, and Mr. Montague, in support of the Peti- ^ Consequence 
lion said, this was not required by the Act of Parliament(5) : in 

nor was it reasonable to call on the Creditor to discontinue : 

at the Hazard, that his Proof might be rejected. a previous 


The Lord Chancellor made the Order; observing 
that it is not necessary, that the Creditor $iould agree to 
relinquish his Action : that being the Effect of proving 
under the CommissioB. 


(a) 1 Rose, 39^. (h) Stat. 4QGto.3. c. 121. s. 14. 

WENSLAY, 



234 


CASES IN CHANCERY. 


1813, 

Avg , 20. 

Joint Debts 
paid by a Bill, 
drawn by one 
of the Debtors, 
and accepted 
by another, 
each carrying 
on distinct 
Trades: Proof 
under their se- 
parate Com- 
missions upon 
the Bill. 


WENSLAY, {a). 

T he Petitioners having supplied Goods on the joiht 
Account of Fordy Price and Cross, and Gilbert ; 
for a Cargo, in which they were jointly interested, re- 
ceived in Payment a Bill, drawn by Ford, who carried on 
a distinct Trade ; and accepted by Price and Cross, also a 
distinct House of Trade. The Petitioners proved a Debt 
upon that Bill under a Commission of Bankruptcy against 
the Acceptors; and afterwards proved under a Commission 
against the Drawer. The Petition prayed Payment of the 
Dividend, under the Commission against the Drawer. 

Another Petition was presented; praying, that the 
Proof under the Commission against the Drawer may be 
expunged. 

Sir Samuel Romillt/, and Mr. Belly for the Creditors 
claiming the Dividend : Mr. Leachy and Mr. Cooke, for 
the Assignees. The Cases Ex' parte La Forest (6) and 
Ex parte Bonbonus (c) xvere cited. 

The Lord Chancelloii. 

These Goods were sold to the Pai tnership ; and the 
Mode of Payment, accepted by the Vendors, is a Bill 
payable to themselves, not on the Partners; whose Name 
is not upon the Bill, but on Persons, forming another 
House. These Petitioners are clearly entitled to prove 
against the Drawer. This does not contradict the Cases 
of La Forest and Bonbonus. In the former the Two 
were in Fact die Four; carrying on Business in the Name 
of the Four. 

(a) 1 Rose\ Bank. Cas. 266. (Ed. 6.) 

441. (c)SFes.540. 

(b) 1 Cookers Bank. Law, 


WILLIAMS, 
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WILLIAMS, Ex parte. 

T he Prayer of this Petition was, that a Commission 
of Bankruptcy against the Petitioner may be su- 
perseded. The Docket was struck on the 23d of July. 
On the 27th the Commission was bespoke; and the Fees 
paid: but the Creditor had not proceeded to seal the Com- 
mission. On the 26th of July the Petition to supersede 
w^ presented ; and an Affidavit in support of it was filed 
on the 5th of August ; of which on the i2th a Copy was 
bespoke ; and Copies of other Affidavits were taken on 
both Sides. 

Sir Samuel Romilly^ in support of the Petition. 

Mr. Leach^ for the petitioning Creditor, objected, that 
the Commission was not sealed. 

The Lord Chancellor said, the Party, having done 
the necessary Acts, had a Right to the Commission; and 
he could not order a Commission to be superseded, which 
had not been sealed: but, conceiving this to be a Case of 
considerable Hardship, the Time should be limited. His 
Lordship declared therefore, that, unless the Commission 
should be sealed within Three Days> he would not seal it. 


1813, 

Aug . 20. 

Commission 
of Bankruptcy 
cannot^ be su- 
perseded, be- 
foreitissealed: 

but the p<^i- 
tioning Credi- 
tor delaying to 
seal it, and 
taking that Ob- 
jection, the 
Time for seal- 
ing it was li- 
mited to three 
Days. 


EDWARDS 
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Aus. 20. EDWARDS v. M'LEAY. 

o 


Liberty to file 
a supplemental 
Answerrelative 
to a Fact on 
Defendant’s 
Afiiclfvit^ that 
'at the Time of 
$ling the An- 
swer he had no 
Recollection of 
the Fact; and 
had since dis- 
covered it. 


MOTION was made on the Part of a Defendant, 
that in consequence of his having since the filii^ 
of his Answer discovered an Entry or Minute in the Com- 
mittee Book of Clapham Parish relative to the Common 
Land ill such Parish, dated the 1st of June^ 1801, the 
said Defendant may be at liberty to file a supplemei^al 
Answer in this Cause, to correct and explain his Answr 
already filed, so far as applies to the said Entry or Mi- 
nute. 

The Affidavit of the Defendant stated, that at the 
Time of filifig his Answer he had no Recollection of such 
Entry ; or of his having been present, when it was 
made ; but that he had since learnt the Facts to be so. 


Mr. llart^ and Mr. Shadwdly in support of the Mo- 
tion. 

Sir Saviuel Romillyy Mr, Leach, and Mr. Spranger, 
For the Plaintiff, objected, that according to the Case of 
The King v. Carr (a) a Prosecution for Perjury may thus 
be entirely defeated. 


Leave to a- 
mend an An- 
swer refused. 


IVie Lord Chancellor. 

There are many Cases, in which Lord Thurlow refused 
Leave to amend an Answer ; and that is obviously right 
upon this Reason ; that the Court, permitting the Destruc- 
tion of the Answer upon the Record, and the Substitution 


[a) 1 Sid, 418. 2 Keb. 5l6. 


of 
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of another, Jias no Security as to the Propriety, with which 
the first Answer was sworn. The Course since has there- 
fore been to permit an additional Answ^er to be filed, 
w hich has been done in many Instances (a) ; always with 
great Difficulty, where an Addition ia to be put upon the 
RjBcord, prejudicial to the Plaintiff; though the Court 
would be inclined to yield to the Application, if the Object 
was to remove out of the Plaintiff's Way the Effect of a 
Denial, or to give him the Benefit of an Admission, ma- 
terial, perhaps conclusive, toi enable him to obtain a De- 
cree.; Where therefore the Opposition to such Application 
is not upon the Ground, that it is against the PlaintifPs 
Interest that such supplemental Answer should be put in, 
that with reference to his Interest in that Cause or Pro- 
perty any Mischief can arise to the Plaintiff, the only 
Ground for Hesitation is the public Interest, upon the 
Circumstance, that the Defendant might have been guilty 
of Perjury, and a Prosecution for that Offence may be 
required by the public Interest In several Inslarices, 
though that has been alledged, the Court has permitted 
such supplemental Aoiswers. On the one Hand it has 
been constantly argued, that, permitting it, the Court de* 
cides against the Prosecution; in the other jt is frequently 
urged with Weight, tiiat the Court refusing this, goes a 
great Way towards convicting the Defendant (b). The 
Truth is, this Permission ought to have no Influence either 


1813. 

V./VO 

Edw^ards 

M‘Lbay. 

Additional 
Answer admit- 
ted with Diffi- 
culty, if preju- 
dicial to the 
Plaintiff; easi- 
ly, if for his 
Benefit: sub- 
ject, if no such 
Objection, to 
the Propriety 
of a Prosecu- 
tion for Per- 
jury. 


(a) Livesey v. Wilson^ 
ante, Vol. 1. Ug, and the 
References in the Note, 150; 
also Strange v, Collins, ante, 
l63, and Alpha v. Paymm, 1 
Dich. 33. Dagly v. Crump, 

1 DicL 35. Kingscoti v. 
Buinsly, 2 DicJc» 4*85. Pat- 

Vol.il S 


terson v. Skug/iler, 1 Dick, 
285. Wharton v. Wharton, 
2 Atk. 294 . Verney v. Mac- 
namara, 1 JBro.G. C. 418. 

( 6 ) See the Lord Chancel- 
lor's Observations in Strange 
V. Collins, ante, p. 166 . 

.Way 


Permission to 
file a supple- 
mental An- 
swer, or the 
Refusal of it, to 
have no Influ- 
ence on a Pro- 
secution for 
Perjury. 
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Edwards 

V. 

M^Lkay. 


1813. Way upon such Prosecution : but a Case was metitioned 
by Mr. SprangeVf which throws much Difficulty in the 
Wayf The King v. Carr {a): upon an Indictment for 
Perjury in .an Answer, to which Exceptions were taken, 
and a second Answer put in, giving an E|(planationy it 
was resolved, that nothing shall be assigned as Perjuiy, 
which is explained by the second Answer ; because the 
second Answer makes that, which was at first a Perjury, 
no Perjury. Whether that w^ould be held now, or not, 
Insufficient there is a material Distinction from this Casfe. Hie 
Answer no An- Habit of the Court now is to consider an insufficient An- 
swer. When swer as no Answer: if the Exceptions produce an Expla- 
Exceptions are Mation, the two are taken as one Answer ; and perhaps in 
answered, the Favour of a Person accused the Court might hold them 
whole taken as Answer, containing the Explanation wfth the 

one Answer, Assertion constituting the Charge. I should have had con- 
siderable Difficulty in acceding to that : upon this Applica- 
tion for leave to put in a supplemental Answ^er, consider- 
ing all the Consequences, and professing not to hold, that 
the Explanation by such other Answer takes away the Op- 
portunity of indicting upon the former Answer, I think I 
ought to permit a supplemental dr other Answer to be filed 
ill this Case ou Payment of Costs. 


Explanation 
by a sgcond An- 
swer does not 
take away the 
Opportunity of 
indicting upon 
the former An- 
swer. 


The Order states, that his Lordship doth not think pro- 
per to make any Order in the Terms of the Notice of Mo- 
tion ; but doth order, that the said Defendant (upon P^ay- 
nieiit of Costs to the Plaintiff) be at liberty to file a second 
Answer in this Cause relative to the Entry or Minute as 
aforesaid. 


(rt) The King v. Carr, I Sid. 4i8. 2 Keb. 515. 


CHAMBERLAIN 
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CHAMBERLAIN AGAR. 

T he Bill stated, that for many Years previous to 
1804« the Plaintiff resided in the House of Wclbore 
Ellis Jgar, deceased, as Housekeeper; and he, being 
highly satisfied w:ith her Conduct^ promised to reward her 
Services by granting or bequeathing to her an Annuity for 
Life ; that accordingly by bis Will, dated the 25th of /wne, 
1$04, a few Days previous to his Decease, and whejn he 
was on his Death-bed, he told the Plaintiff, he had taken 
Care of her ; for that he had directed his two Sons, the 
DefejJlints, to pay her an Annuity of £^00 for her Life; 
and they had promised him to comply with such Desire : 
tluit on another Day^ a few Days before his Death, he in 
the Presence of the Defendants told the Plaintiff, that he 
had taken Care of her ; and made her comfortable for 
Life: that, the Testator requesting the Plaintiff to procure 
him some Refreshment, which required her to leave the 
Room, the Defendants shortly afterwards came out of die 
Chamber ; one of them having in his hand a Paper; who, 
being asked by the Plaintiff, whether that was his Falher^s 
Will, replied, ^^No, it is not his Will; it is a Letter, 
which is not to be opened until after his Death ; but 
it contains what will mak^ you comfortable • for 
"Life.'’ 

The Bill farther stated, that at the Meeting after the 
Testator's Death for thePurpose of opening his Will some 
Surprise being expressed on finding no Provision for the 
Plaintiff, the Defendants accounted for it by stating, that 
the Testator had directed them, as the Executors and re- 
siduary Legatees, to pay her an Annuity during Her Life ; 

S 2 which 


1813, 

Nov. 10. 

The Bill, al- 
leging the 
Suppression of 
a Codicil, an 
Assurance by 
the Testator, 
that he had dx« 
rected his Exe- 
cutors and re- 
siduary Lega- 
tees to pay an 
Annuity, and 
their Promise 
to him accord* 
ingly repeated 
after his Death, 
and acted upon 
byuctual Pay- 
ment for several 
Years, Plea, 
merely denying 
the Execution 
of any Codieij. 
and any such 
Direction, 
over-ruled. 



260 CASES IN CHANCERY. 

which the^ had promised to do : sh^ was then called in ; 
when the Defendants repeated their Assurances ; alledging 
hopever^ that such Annuity was not c£200, but only <£ 100 ; 
which the Plaintiff^ having no Means of proving her own 
Assertion, consented to receive ; and the Defendants un- 
dertook and promised to pay such Annuity to her during 
her Life. 

The Bill farther stated, that the Defendants had proved 
the Will, but not the said testamentary Paper or Codicil ; 
that they had paid her the Annuity of .£100 for several 
Years; but had for some Time discontinued it; and 
charging, that the Testator made a Codicil to his Will, or 
wrote a testamentary Paper in the Nature of a ^dicil, 
wherein he bequeathed to the Plaintiff an Animty of 
£200 for her Life, that the Plaintiffs had suppressed the 
same, and not proved it, and that the Testator had de- 
clared to several Persons that he had made a Codicil to 
his Will on a separate Sheet of Paper, whereby he bad 
left several of his Friends, and the Plaintiff, Legacies, 
prayed, that the Defendants may be decreed todbring the 
said Codicil or testamentary Paj^er into the proper Eccle- 
siastical Court to be proved ; an Account of the Annuity, 
and an Investment of Stock to answer the future Pay- 
ments. 

The DefeBdants putio a Plea to the Discoveiy and 
Relief ; that the Testator did not make or write a Codicil 
to his Will, or a testamentary Paper jn the Nature of a 
Will or Codicil, wherein he bequeathed to the Plaintiff 
an Annuity of .£200, or any other Annuity, for the 
Term of her life, or for any other Term, or directed 
the Defendants, or either of them, to pay any Annuity to 
the Plaintiff. 


1813. 

'-w 

Cbambbr- 

lAIN 

V. 

Agak. 


Mr. 
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Mr. Shadwellf in support of the Plea, contended, that, 
the Bill resting on the single Fact, that the Testator wrote 
a testamentary Paper in the Nature of a Codicil, giving 
the Plaintiff an Annuity of £QW for her Life, which Paper 
has been suppressed, the Plea, expressly negativing that 
Fact, is a^ood Bar both to the Relief and Discovery: 
Sutton V. Eari of Scarborough (a)» 


1813. 

ChambeR- 

lasw 

c. 

Agar. 


Mr. Hart, and • Roupell, for the Plaintiff. 

The Bill is not confined to the Right, asserted under 
the Codicil ; proceeding also on the l^romise made by the 
Testator to the Plaintiff, to remunerate her for her past 
Services ; in respect of which she is entitled to a Discovery. 
A Defendant denying the Existence of a Deed, cannot 
refuse to answer those Circumstances, the Answer to 
which would prove its Existence. The Bill also alleges, 
that the Defendants expressly undertook and promised the 
Testator to pay the Annuity; who did not alter his Will; 
but suffered it to stand; relying on that Promise: Thynn v. 
Thynn (6), Reech v, Kennegal (c), and Drakeford v. 
Wilks (d ) ; and the Prin^^ple is recognised by the Lord 
ChancelloM, in Mestaer v. Gillespie (e), and Strickland v. 
Aldridge (/). 

The Vice-Chancellor. 

The whole Object of this, which is a negative Plea, 
is to negative the Existence of a Will, Codicil, or testa- 
tnentary Paper, by which any Annuity of Legacy is given, 
or the Defendants are directed to pay any Annuity or 

(fl) 9 Vies. 71. Kennegate, Amb. 67. S. C. 

(6) 1 Ferw. 296. Eq. Ca. (d) 3 AtL 539. 

Abr. 380. PI 6. ' (^) H Ves. 

(c) 1 Ves. 123. Resell V. {f)^Ves.5l6, 

S3 


Legacy, 



s62 


1813 « 

* Wv-*-' 

Chamber- 

lain 

V. 

Agar. 


Eelief upon 
Fraud in not 
performing a 
Promise, rely- 
ing OK which 
the Testator 
forbore to 
bequeath. 


^ASESriN CHANCERY. 

Legacy, to the Plaintiff. It is saidi this Plea does not 
comprehend the whole Object of the Bill ; which is not 
simply to effectuate a Will, Codicil, or testamentary 
Paper, but, beyond that, to establish, that, admitting 
there was no Will, Codicil, or testamentary Paper, the 
Testator, when upon his Sick-bed, having premised to 
make a Provision by his Will for the Plaintiff in Requital 
of her Services, imposed that, his Assurance to her, as an 
Obligation upon his Executors and residuary Legatees; 
and upon the Approach of Death received their Assurance 
accordingly. 

The Bill does not state, that in consideration of their 
Promise to pay that Annuity, the Testator forbore to in- 
sert it in his Will; or made the Defendants his residuary 
Legatees. In that respect this Case does not quite come 
up to the Case, detenhined by Lord Hardwire and re- 
ferred to by Lord Eldon; that, noljvithstaucliug the Danger 
of admitting parol Declarations, the Annuitant or Legatee 
has a clear Title to Relief upon that Species of Traiid, 
which consists in not complying with a Prpmi^e, on w hicli^ 
the Testator relied: where the Testator, having come 
under such an Obligation, transfers it to bis^jesiduary 
Legatees; who give a positive Assurance to fulfil it; the 
Testator relying upon that Assurance; and under that Con- 
fidence abstaining from inserting the Legacy in his Will. 
Although that is not expressly slated as the Nature of 
this Bill, the Question is, whether it does not so nearly 
approach those Cases as to call for an Answer. A Pro- 
mise of this Nature by the Testator k expressly stated; 
repeated by him in the Presence of the Defendants ; who 
adopt it in his Presence; assuring him, that they will fulfil 
it ; after his Death representing it as the Reason for not 
providing for the Plaintiff expressly by the Will; correct-, 
ing her as to the Amount of the Annuity ; and by that 

Correction 
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Correction admitting that they had promised to pay her 1813. 

£ 100 per Aarnm ; followed by actual Payment for several Ch ambbk- 

Years. Does not all this require an Answer ? Has not the i^AjN 

Plaintiff a Right to a Discovery, for Instance, as to this ^ 

Letler^ its Nature and Circumstances ; the Bill stating it ; Agar. 

and making it the Foundation of Relief ; either as a testa* 

mentary Paper, or as containing an absolute Promise from 

the Testator to pay this Annuity, accompanied with the 

Representation of the Defendants, that it would make 

her perfectly easy. This Plea, merely negativing one 

Part of the Bill, and totally silent as to all the Circum* 

stances, even regarding that Paper, .on which it tenders an 

Issue, and ail the other Circumstances* alleged, which 

may entitle the Plaintiff to Relief^ though no Paper 

exists, that can be properly described as a Wil^ Codicil, 

or testamentary Paper, is not the Answer the Plaintiff is 

entitled to; and must therefore be over-ruled (I). 


THE ATTORN EY-GENERAL r. FULLERTON. 


1813, 
Nov. 18 . 


rri fl E Information stated the Title, under an Act of 
Parliament and a Decree of Lord Keeper Wright, 
of the Free School of Pocklington in the County of York: 
to several Parcels of Land ; w'hich, lying dispersed and 
intermixed with other Lands in Thryhxirgh^ were let for 
twenty-one Years; and the Leases, being renewed, were, 
in n56, vested in the Honourable Elizabeth Finch as 
I^essee. “ To all '^tliose Leases a Terrier or Schedule was 
annexed ; being ^he Return of Commissioners antecedent 

from his, and restored specifically, to substitute Land 
The Land, or its Value, ascertained by Commission 


Obligation of 
Tenant to pre- 
serve Bounda- 
ries ; and, hav- 
ing permitted 
them to be 
destroyed, so 
that the Land- 
lord's Land 
cannot be dis- 
tinguished 
of equal Value. 


(1) Dixon V. Olmius, 1 Cox, 414. Evans v. Harris, post, 36 1. 
S4 


to 
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to Lord Keeper fFrigA/’s Decree; and which that Decree 
confirmed. 

In 1756 Elizabeth Finchy being so Lessee of the 
Charity Lands, and Owner of all the other Lands in die 
Parish; (except a small Part of the Glebe) caused the 
Parish to be surveyed ; and all the Pieces of Land lying 
in the open and uninclosed Fields of the Parish (except 
the Glebe) were then Igid together for the Convenience of 
measuring; and she allotted a certain Portion in lieu of 
the Charity Pieces, so dispersed. 

The Tenants of the allotted Estate having attorned to 
the Master of the School, an Ejectment was brought by 
the Representative of Judith Finch, the Lessee uudec the 
last Renewal in 1806; upon which the Information was 
filed ; prayed a Commission for setting out the Cliarity 
Lands, as described in the Terrier or Schedule; an In- 
junction against cutting Trees on the allotted Estate, and 
IG restrain Proceedings in the Ejectment. 

Sir Samuel llomilly, Mr. Bell, and Mr. Barber, for the 
Information, shewed Cause against dissolving the Injunc- 
tion upon the Answer. 

Mi*. Hart, and Mr. Daniel, for the Defendant. 

The Lord Chancellor. 

It has been long settled, and that Law is not now to be 
unhinged, that a Tenant contracts among other Obliga- 
tions, resulting from that Relation, to keep distinct from his 
own Property during his Tenancy, and to leave clearly dis- 
tinct at the End of it, his Landlord’s Property, not in any 
Way confounded with bis owr^ This is therefore acommon 
Equity; that a Tenant, having put his Landlprd’s Property 

and 
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and bis own together, for his own Convenience, in order to 
make the most of it during his Tenancy, is bound at the 
End of the Term to render up specifically the Landlord’s 
Land; and, if he cannot, that a Commission shall issue 
from a Court of Equity to inqurre, what were the Lands 
of the Landlord ; the Court taking Care, to the Intent, 
that the Tenant may disoliarge his Obligation, to do what 
is right as to the Possession in the mean Time ; arid if the 
Tenant has so confounded the Boundaries, subdividing the 
Land by Hedges and Stones, and destroying the Metes 
and Bounds, so that the Landlord’s Land cannot be as- 
certained, the Court will inquire, what was the Value of the 
Landlord’s Estate, valued fairly, but to the utmost, as 
against that Tenant, who has himself destroyed the Possi- 
bility of the Landlord’s having his own. 


1813 . 

The 

Attoeney- 

Obneral 

V. 

Fullbrton. 


In this Instance I am satisfied, that no Fraud was in- 
tended : on the contrary the Occupation of the Family 
Estate with that of the Charity was probably for Accom- 
modation both to the Family and the Schoolmaster and 
Usher. This is not a Case, of vyhich we have had too 
many, where the Charity has not had what is its own : but 
the Property of the Family and the School appears in 
singular Circumstances upon this Map: a great Number 
of Stripes of Common-field Land j which could only be 
enjoyed by leaving natural Soil not ploughed, or by Metes 
and Bounds ; a|id that was intended : but the Defendant, 
and those, under whom he claims, have permitted their 
Tenants to destroy those Boundaries ; and it is now con- 
tended, that upon this Plan enough has been done to 
enable the Schoolmaster to take Possession of his own 
Estate. That cannot be ; unless it can be ascertained, in 
what identical Part of the Field these Stripes of Land are, 
and he can go to some Land/ which he can demonstrate 
as his own, U{K>n this Plan and Admission it is impos- 
sible 
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sible for him to go to any Part of the Land, and say* diat 
is his XAod ; and whose Fault is that i It is admitted, 
that he has got Land, belonging to this Family ; but that 
mere Faet, unless they can restore to him that, which is 
unquestionably his, does not amount to an Equity to put 
an End to this Injunction; as the Equity is, thaf un* 
less the Tenant can ascertain the Land of the Land* 
lord, the latter shall have an equal Quantity of the Te^ 
nant’s Land. Both Parties are wrong in this Case. 
If the School aiuster has got Possession by Means, to 
which he had no Right to resort, no Application was 
made to prevent hinv: but that Obseivabibn is made 
by the Defendant, in Possession by Wrong of Land, 
belonging to the Charity ; and, if he cannot point out 
that Land, and it cannot be ascertained amicably, a 
Commission must go, to ascertain, what Land belongs 
to the Charity, and what does not ; and if that cannot 
be ascertained, the Value of the Land, that did belong to 
the Charity, must be ascertained. 


The Injunction was continued. 


WATMCMIE 



CASES IN CHANCERY. 


267 


WATMORE V. DICKINSON. 


1813, 
Nov. 12. 


A MOTION was made on the Part of the Defendant Order to exa- 
^ ^ fojr leave to examine Witnesses in support of Ar- mine Witnesses 
ticfes^ exhibited to discredit a Witness, examined on the in support of 
Part of the Plaintiff. This Motion was made on Notice Articles, exhi- 
and the Six Clerk’s Certificate, that the Defendant had bited to discre- 
fijed an Article exhibited to discredit the Testimony of the ^ Witness, 
particular Witness. Notice and 

the Six Clerk’s 

Mr. Wilson, for the Plaintiff, objected, that the Mo- 
lion was special ; and could only be made on Affidavit ; ^ ^ 

referring to Purcell v. McNamara (a), Wood v. Ham-- 
merlon (/>), Mill v. Mill (c), Practical Register {d), 
and Mr. JVt^ac /aW’s Pract. Ch. (e); distinguishing Russel 
V. Atkinson {f)\ as this Plaintiff is brought here on No- 
tice. 


Mr, Cooke, in support of the Motion, insisted, that it is 
not the Practice to move on Affidavit; and White v. Fus^ 
sell (g) is a precise Authority; the Lord Chancellor having 
allowed luterrogatories to be filed to discredit a Witness 


(a) 8 Fes. 324. 

(d) Q Fes. 145. 

(c) 12 Fes. 400. 

(d) 420, (lf>/^*sEd.) 

(e) Page 14i. 

(/) 2 Dick. 532. 

{g) 6th July, 52 Geo. 3. 
The Order states, that on 
Motion for the Defendant, 
alledging (inter alia) that 


merely 

the Plaintiff had examined a 
Person of the Name of W 
C.; and that the Defend- 
ants had filed Articles with 
the Six Clerk, as by his Cer- 
tificate appeared, to the Cre- 
dit of W. C., and praying, 
that the Defendants might 
take out a Commission for 
Extimination of Witnesses in 
support 
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merely on Notice : the Order taking no Notice of any Af- 
fidavit: which, if read, must have been entered. 

The Vice-Chancellok. 

The Case of Whites. Fussell seems precisely in Point: 
but, independent of that Authority it docs not necessarily 
follow, that a Motion, because it is special, must be sup- 
ported by Affidavits. That depends upon the Nature of 
the Motion. The Articles disclose the Cause for this Exa- 
mination ; which, if it goes to the Credit of the Witness, 
is in Time. What is the Affidavit to state but that such is 
the Stage of the Cause ^ and that the necessary Prelimi- 
naries are taken by filing the Articles. If the Affidavits 
were to go to the Point of^the Examination, that would be 
discussing previously upon Affidavit the very Point of Cre- 
dit; which is to be the Subject of future Examination; if it 
is fit to exhibit Interrogatories. The only proper Ques- 
tion, as Mr. Cooke has observed, is, whether the Witness is 
worthy of Belief upon his Oath. That does not neces- 
sarily call for any antecedent Inquiry upon Affidavit ; and 
the Books of Practice, though representing this as a spe- 
cial Motion, and to be sparingly granted, state no general 
Rule, that it must be made upon Affidavit : nor does the 
Lord Chancellor in Whites. FushU understand the Prac- 
tice to require, that an Affidavit must be necessarily tlie 
Foundation of such a Motion. 


Therefore both upon Reason and Authority there is no 
Necessity for such an Affidavit; and this Motion is pro- 
perly made. 


support of said^ Articles to 
discredit said C.; whereupon, 
and on hearing Hall for 
Plaintiff, his Lordship did 
order, that the Defendants 
be at liberty to examine Wit- 
nesses by general Interroga- 


tories as to the Credit of C., 
and as to such particular 
Facts only as are not mate- 
rial to what is in Issue in 
this Cause ; and to take out 
a Commission for that Pur- 
pose, &c. 


NOEL 
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NOEL t). WESTON. 


1813 , 
N&v. 12 . 


JOSEPH Shaw by his Will, dated the 24th of Febru^ After agcsne- 
aiy, 1S03, after desiring, that his "just Debts, Fune- ral Direction, 

" ral Charges, and Charges of Probate,’’ should be paid that Debts, Fu- 
and satisfted, proceeded as follows : and tes- 

tamentary 

" Item, I hereby give and bequeath unto Sarah Weston, 

" Wife of James Weston, npw residing with me, all my ^ 

" Household Goods Plate Linen and China and other of the 

" my personal Estate of what Nature or Kind soever and ^ 

I TT 1 ^ tate subject to 

" wheresoever to and for her own Use and Benefit subiect ^ 

the Payment of 

" nevertheless to the Payment of all my just Debts, Fu- those Charges 
" neral Expenccs, Charges of proving this my Will and the Testator in 
" the Legacy hereinafter mentioned : but in case my per- jjjg 
sonal Estate should not be sufficient to discharge the gQ^Qi Estate 
same then I do hereby charge and make chargeable all should not be 
my Freehold Estates with Payment thereof and subject sufficient to dig- 
** thereto I give devise and bequeath all my Freehold and charge “ the 
" Copyhold Estates which I have surrendered or intend “ same,” 

" to surrender to the Use of this my Will unto the said charged his 
" Sarah Weston for and during the Term of her natural Freehold Es- 
" Life with liberty to lease the same ; with Remainder 
to Henry Croasdaile and Charlotte Croasdaile their Heirs 

and Assigns, as Tenants in Common. ** subject 

“ thereto, ”gave 

The Bill was filed by Credito r ; and the Question was, 
whether the Copyhold Estates were applicable to the ^hJch 

he had surren- 
dered, or intended to surrender, to the Use of his Will. The Copy- 
hold Estates charged. 

Construction for Creditors favoured ; not doing Violence to, or strain-^ 
ing, the Words. 


Debts ; 
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Debts ; the BlH praying a Sale of the real and Copyhold 
Estates for that Purpose, 

?i\T Samuel Homillyf Mr. Hatty and Mr. Belly for 
the Plaiiitifi's : and Mr. Beityoiiy for a Defendant in the 
same Interest. 

The recent Decisions favor Charges to pay Debts. The 
primary Intention of this Testator is th^ Discharge of his 
Debts : he has surrendered his Copyhold Estates to tfe 
Use of his Will ; and devises them witli his Freehold Es- 
tates, subject to the Paynienf of his Debts ; not confining 
those Words to the Freehold ; and disposing of the Copy- 
hold by a distinct Devise, The introductory Clause admits 
no Doubt; and the subsequent Clauses only point out 
the Order of Appropriation ; that, after exhausting the per- 
sonal Estate, the Freehold was next to be resorted to, and, 
lastly the Copyhold. The Doubt, which formerly pre- 
vailed, whether a mere Direction to pay Debts amounts 
to a Charge, has been long at rest: Kidney v. Couss- 
maker (a), Batson v. Liridegreen [b), Chitty v. WiU 
hanis{c), Powell v« Iiobins\d")y and Hams v. Ingle- 
dew (e). 

Mr. Martiny and Mr. Wetherell; Sir Arthur Piggott, 
and Mr. Cooke ; Mr. Richards y and Mr. Howdeswell; for 
the several Defendants. 

This Case turns altogether on the Intention ; and the 
Question is, wlie%ef a mere Indication of Intention, that 
the Debts shall, be paid, amounts to a Charge, where a 


£70 


1813. 


Noel 

Weston. 


{a) 1 Fes. jun. 436. (d) 7 Ves. 209 . 

(A) a Bro. C. C 94. (e) 3 P. WiB. 91. 

(c) 8 F«. 545. 


specific 
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specific Fund is appropriated to that Purpose. Itisim- 1813. 
material to consider, what would have been the Effect of 
the first Clause ; if it stood alone ; as the whole Will must ^ 

be taken together. W^sTbN. 


The Testator clearly having had his Copyhold Estates 
in view, this Court cannot supply the Charge, which the 
Will omits. Where is the Distinction between this Case 
and that of a Testator, having two Estates, the one in 
Mi^leseXy the other in Surry ^ charging one with the Pay- 
ment of his Debts, and subject tliereto” devising both to 
A. Could that by necessary Ifbplication charge the 
other ? Here are no Words of Charge, as applied to the 
Copyholds : nor is there any Indication of an Intention to 
charge them : the Words subject thereto,” applying 6nly 
to the Freehold Estates ; and being thus perfectly satisfied. 

The Testator made his Will under the Impression, that 
his personal Estate would be sufficient to pay his Debts ; 
and, to supply the possible Deficiency, never looked 
beyond his Freehold Estate; the Court cannot even for 
this Object make a Will for him. 

The Vl*(?E-ClIANCSLLOR. 

It is properly observed, that the Testator’s Meaning is General Rules 
to be collected from the Will itself ; taking in Aid thege- of Construction 
neral Rules of Construction, established by Decision; that a Will, 
the Court is not to make a Will, but to declare the plain 
Meaning of the Words ; and the Intention of this Testator 
as to the Discharge of his Debts and niRkJng the Copy- 
hold Estate liable, is to be collected from two Circum- 
stances: 1st, the general introductory Clause: 2dly, the 
specific Language, in which the Copyhold Estate is de- 
vised. The introductory Clause expresses the general In- 
tention,' that his Debts, Funeral 'Charges^ and the Charges 
of Probate, shall be paid and satisfied ; saying nothing 

there 
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there dfs to Legacies ; not in that Part of the Will direct- 
ing Peymeiit by any particular Person, or out of an]f par- 
ticular Fund nor directing, that they shall be first paid ; 
but merely constituting that general Direction for Payment 
of his Debts, Funeral and testamentary Charges, the first 
Clause of his Will after the Directions as to his Funeral. 
That introductory Clause is to be considered as the Rule, 
in some Respects over-running the whole Will; unless 
abridged by what follows ; which might confine the Exe- 
cution of that Intention, that the Debts shall be satined, 
to the Means, afterwards {lointed out, or particuffirly 
directed to be first apfJied ; and Cases have been referred 
to, in which such geneilal Words have not been considered 
sufficient: but in those Cases the introductory 'Words 
were, not general, but a Direction to the Executor to pay ; 
confined to the Individual; to whom no real Estate was 
devised. 

The Direction as to the personal Estate, which is by 
Law liable to those Burthens, is mere Redundancy; af- 
fording no Inference of any definite Purpose. Having ex- 
pressed that Intention, that his personal Property shall be 
subject to hit Debts, and a Legacy, he proceeds to make a 
farther Disposition, following up that Idea by Words of 
Reference ; but in case my personal Estate should not 
be sufficient to discharge the same, then I do hereby 
charge and make chargeable all my Freehold Estates 
wdth Payment thereof.’* 

If the Will stopped here, there would be great Weight 
in the5\rgument, considering the Introduction as answered 
and satisfied by this express Charge solely upon the Free- 
hold Estate. It was strongly urged, that there is no 
Reason, why, charging all his Freehold Estate, he sliould 
not also charge all his Copyhold; as here he is not dis- 
posing 
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vw 
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posing of either; but mA*ely expressing, what are the 
Ci^ges, and how his Debts are to be paid ; but, whatever 
Argument that may afford, it must be considered with At* 
tendon to the Words immediately following: and sub** 
ject thereto I give, devise, and bequeath, all my Free^ 
hold and Copyhold Estates, which 1 have surrendered or 
" intend tp surrender to the Use of this my Will/' 


J813. 

Nokl 

Wbstq.v. 


This is very clearly applicable to both Freehold and 
Copyhold; and, without introducing other Words it is 
impossible to separate them. The whole Question then 
turns upon the Meaning of these Words, subject thereto/* 
They admit two Senses : subject to the Charge already 
made upon the Freehold Estate by the Disposition, 
immediately preceding; or the same Sense as the Words 
of Reference in the same Clause, thereof and the 
same.” The Difficulty consists in this Ambiguity ; 
which of these Senses, if the Words are capable of either, 
is the more applicable ; and in such a Case of extreme 
Doubt, as a general Principle, not straining in Favor of 
Creditors, or doing Violence to the Words, but taking 
them to be capable of either Construction, I should rather 
lean towards that, which supposes the Testator as intend- 
ing, that his Debts shall be paid. That Construction, 
which a Court of Equity must be inclined to adopt, is con- 
sistent with, and assisted by, the introductory Clause ; im- 
porting generally the Intention to pay his Debts out of 
all his Property ; not specifying any particular Part. 
** Subject to the Charge already made upon the Freehold 
‘‘ Estate,” is a possible Construction : but the more na- 
tural one is, subject to my Debts the whole Effect of 
the other being mere Redundancy and Repetition ; if 
the Word thereto** can be understood in the Sense fif the 
preceding Words of Reference the same,” the lutdition 
to charge the Copyhold Estate is fully expressed. The 
VoL. II. T Testator 
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Testator may upon the Wholl he understood as pointing 
out the Order, in which the general Fund shall be appli- 
cable, according to the Declaration, with which he com- 
mences, that his Debts shall be paid: first, his personal 
Property: then his Freehold Estate; and farther his 
Copyhold ; which is devised under the Terms, subject 
thereto Words that must be struck out of the Will, as 
altogether inoperative, unless they have the Effect, as they 
may without any Strain, of applying the Copyhold Estate 
to the Execution of that Purpose, with which the Testator 
sets out ; which cahoot be executed without that Appli- 
cation. 


For these Reasons, without Reference to Authorities 
farther than as they establish the general Principle, that in 
a doubtful Case the Court inclines to the Construction 
in favor of Creditors rather than against them, and not 
inserting, or straining. Words for that Purpose, I think, 
the fair Sense of this Will, taken altogetiier, with the in- 
troductory Clause, is, that the Copyhold Estate is charged ; 
and the Testator has in different Language repeated the 
Purpose, before expressed, that his personal Property 
and his Freehold and Copyhold Estates shall be subject 
to his Debts. 


BURKE 
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BURKE t’. JONES. 


1813 ^ 
Nov.<l, 
Dec, 6. 

U NDER a Decree, directing tlie usual Accounts of Devise in 
the personal Estate, Debts, &c. of the Testator Trust for Pay- 
Andrew Robinson Bowes, the Master’s Report stated, of Debts 
that the Testator was on the 1 6th offline, l787, com- 
liiitted to the King's Bench Prison on the Prosecution of ^ U^bt, upon 
the King ; and continued in such Custody under the said 
Comniittnent and subsequent Detainers of Creditors until of Limita- 
his Death, on the 1 6th of January, 18 JO: t!iat by his Will, 
dated the 12th of April, 1809, he gave to Trustees, their ^ Jp 

Executors, &c. all his ready Money,- &c. personal Estate before 

and Effects; upo* Trust as soon as might be to convert Testator’s 
the same into Money, and thereout to pay, discharge and Death, 
satisfy, so far as the same would extend, all his just Debts, 

Funeral Expences and Legacies; and the Residue (if any) 
he gave to his Son William John stone Bowes, The Tes- 
tator also devised all his Messuages, Lands, &c. to the 
Use of the same Trustees, their Heirs and Assigns; upon 
Trust by Sale or Mortgage to raise such Sums as should 
be necessary to pay such of his Debts, Funeral and tesia- 
ineutaiy Expences and Legacies, which the Monies to 
arise from his personal Estate should not be sufficient to 
pay ; which Sums the Trustees were directed to apply and 
dispose of in Payment and Discharge of his said Debts, 

&c. which his personal Estate should not be sufficient to 
satisfy. 


The Master farther stated, that no Action or other Pro- 
ceeding was ever brought, or any of the Debts in the Sche- 
dule to his Report ; that no Promise to pay the same Wfi» 
ever made by the Testator after the Statute of 21 James 1. 

T 2 c. 16, 
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c. 16, had barred them ; and that all tlie said Debts were 
barred by the Statute at the Death of the Testator; hut, 
though it had been insisted before him, that, as the T^es- 
tator was a Prisoner in the King^s JBenc/t during the Time 
dmresaid, all Proceedings against him would have been 
fruitless, and that as he had by his Will created a Trust for 
the Payment of his Debts all the said Debts were thereby 
revived and taken out of the Statute, he refused to permit 
^the Creditors contained in the Schedule to prove. 


To this Report the Creditors took an Exception ; cop- 
tending, 

1st, That a Devise in Trust to pay Debts will revive 
Debts barred by the Statute of Limitations; Atum. 
Salk, (a), Andrews v. Brown (b), Blakeway v. Earl of 
Strafford (c), Staggers v. Welhy (d), Jones v. Earl of 
Strafford (e), Lacon v. Briggs (f), Oughterloneyy. Earl 
Powis (g), Executors of Fergus^ v. Gore (A), Ex parte 
Dewdney, Ex parte Seaman (t). 


2dly, That under the particular Circumstances of this 
Case these Creditors ought to have been permitted to 
prove. 


Mr. Richards, Mr. Wetherell, and Mr. Shadwell, for 
the Parties interested in the Estate : Mr. Home, for the 
Trustees. 

Though the general Question, whether a Devise in 
Trust to pay Debts revive a Debt, barred by the Statute 


(a) 1 Salk. 154. 

(&) Free. Ch. 385. 2 Eq. 
Ca. Ab. 579. Gilb, Eq. Rep. 
41. 

(c) 2 P. Wrm. 373. 6 
Bro, P. C. 630. Ed. 2. Sel. 
Ca.Ch.57. See 29. 


(d) Cited 2 P. Fins. 374. 

(e) 3P. IFms.^g, 

(f) 3 Atk. 107. 

(g) And). 231. 

(h) 1 Sch. and Lrf, 107. 
(»■) 15 Ves. 477. See 

497. 

of 
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of Limitations^ has been noticed in many Cases^ this is the 
first Time it has called for Decision. It is clear that the 
Testator might have pleaded the Statute of Limitations ; 
and it must be admitted^ that^ if the personal Estate is 
sufficient to pay the Debts, the Executor or Administator 
may insist on the Statute as well in the Master’s Office as 
in an Action at Law. A Direction to pay Debts cannot 
let in a Creditor on the personal Estate; where that is the 
only Fund; and there is no Reason why the Introduction 
of real Estate into the Devise should make any Difference. 
In the Anonymous Case in Salkeljji the Circumstances do 
not appear: nor is the abstract Proposition, there stated, 
merely as a Dictum, the Law of this Court. Andrews v. 
Brown is no Decision of this Point. Blakeway v. The 
Earl (f Strafford, on a Devise to Executors, is very briefly 
stated ; and on the Face of it bears strong Marks of In- 
accuracy. The Debt v/as not barred : the Payment of 
£B0 in Part having taken place within six Years before 
the Testator’s Death. Whatever might have been the 
Weight of that Decision, the House of Lords afterwards 
over-ruled it ; reversing the original Decree, and ordering 
the Plea to stand for an Answer, wdth very special 
Directions (a) ; and after that Decision there is no farther 
Account of the Case. In Lacon r. Briggs Lord Hard-- 
wickeds Opinion is inconsistent with what he said in 
Oughierloney v. Earl Powis. The Executors of Fergus 
V. Gore, and Ex •parte Dewdney, are strong Authorities 
against this Claim ; and Lord Kenyon, Lord Alvanley, 
Lord Redesdak, ^and Lord Eldon, have at different 
Times questioned the Existence of any such Rule, that a 
Devise to pay Debts will take Debts out of the Statute of 
Limitations. Though the Decision of Jones v. Earl of 
Strafford affects to follow Blakeway v. Earl of Strafford, 
the Cases differ widely: the former having no such Pay- 


1813. 

Burke 

V. 

JoNESw 


ment 


(a) See Mr. Coa^s Note, 2 P. fVms. 376. 

T3 
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Dec, 6 . 


meat within six Years as the latter, nor any Circumstance 
taking it out of the -Statute. In Gofton v. Mill (</), the 
Will expressly recognized the Debt ; though the Testator 
mistook its Amount, Legastickr. Cowne (b) is a direct 
Decision of the Point by Lord Macclesfield against this 
Exception. 


The Vice-Chancellor. 

f 

Hie Question upon this Exception is, whether by this 
Will, first giving the personal Estate in Trust for the 
Payment of Debts, and, if that should be iusufllicient, 
creating an auxiliary Fund by the real Estate, revived a 
simple Contract Debt, upon wdiich the Statute of Limit- 
ations had operated before the Testator’s Death; which 
can be revived only by the Effect of these Clauses in the 
Will ; having never been revived by any Promise during 
the Testator’s Life : and this being a naked Case, stripped 
of any Circumstances, shev> ing either that he had at any 
Time recognized these Debts, or affording a Presumption 
of Payment. The Questioii therefore now comes for 
Determination, generally, \vhat in all Cases shall be tlie 
Effect of a Devise of real Estate subject to the Payment 
of Debts; that Question arising upon Debts completely 
barred before the Testator’s Death ; and tlie Time in no 
Instance unexpired, and running at the Time of the 
Testator’s Death : but the Statute having taken complete 
Effect upon all these Debts, and on some probably more 
than twenty Years. . 

It is not necessary to consider the Effect of a simple 
Pirectioato pay the Debts out of the personal Property; 

(fl) 2 Vern, 14X. Pre. Ch. 9 . (i) Mos. 391 . 

and 
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and the Argument was properly confined to the Effect of 
the Devise of the real Estate; which is not liable to 
simple Contract Debts, otherwise than by the Will (a). 
It was contended, that, if the Testator creates a Trust of 
real Estate for the Payment of his Debts, without any 
particular Reference to Debts, barred by the Statute, 
the Rule is universal, that all Debts, standing in that Pre- 
dicament, are revived; whatever may be the Amount, 
Duration, or other Circumstances; that the Devise is to 
be considered either as a Waiver of the Statute, or as an 
Acknowledgment, that such Debts existed, and^ were 
unpaid. 

This is certainly a Case of very great Importance ;.as it 
must establish a general Rule, uj^on the Effect of this very 
common Clause in a Will; and it is singular, that this 
should still remain vexaia QucEstio^ as to the Rule of 
this Court: and the Inference of the Intention in creatinjr 
such a Trust; upon which it must depend. The Arguv 
raent was properly founded entirely on Authority; as it is 
difficult upon Principle to conceive, that the Testator 
could intend to prescribe to his Executors any Rule either 
in admitting or rejecting Debts ; or to recognize any par- 
ticular Debt as one, which had existed, and still remained 
unpaid: nor is it easy to infer, that the Creation of a Fund 
for the Payment of his just Debts can have any Operation 
upon the Inquiry, what are his Debts, or the Mode, in 
which that Inquiry is to be prosecuted : but this was re- 
presented as a fixed, invariable. Rule; not yielding to 
Principle ; and too firmly established to admit of Ex- 
ceptions. 

No Case has been cited within the Period of Half a 
Century, in which such a Rule is stated as existing, except 

{a) Now by Statute AT Geo, Traders are Assets for Debts 

3. c, 74 , the real Estates of by simple Contract. 

T4 
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for the Purpose of complaining ofit. It wasjustly observed, 
that those Complaints are a Recognition of the Rule by 
very high Authorities; and there is certainly considerable 
Authority for concluding, that such a Rule has been un- 
derstood as prevailing ; that a Devise of real Estate for 
the Payment of Debts would let in Debts, barred by the 
Statute of Limitations. It must however be remembered, 
that the last Time it appears in Print, in the Case of 
Oughterloney v. Earl Powu (a), Lord Hardicicke did 
not consider it so established, that it should be acted upon 
without Consideration; expressing Surprise, how such a 
Rule could be established. It has received the decided 
Disapprobation of Lord Kein/on and Lord Altanley; 
and it is impossible to read the J udgmeut in Ex parte 
Dewdney (h) without perceiving the Lord Chancellors 
Disapprobation of such Rule. To the floating Notion, 
w Inch has certainly prevailed for a great Length of Time, 
countenanced by high Authorities, that there is such a 
Rule, must be opposed those Authorities, I have men- 
tioned; to which may be added the Declaration of a Judge, 
very conversant with the Law^ and Practice of this Court, 
that there is no such Rule as to Debts positively barred; 
distinguishing the Case, where the Time having com- 
menced, the Death occurs, before it has run out ; and then 
* the Trust would keep it alive. 

I have paused upon this Case, not from any Doubt of 
the Principle, but that I might have an Opportunity of 
conimuuicating with Lord Redesdak, and collecting all 
tlie Information, tliat could be obtained upon a Question 
of such Magnitude, involving a general Rule of great 
Importance, upon a Subject, that must very frequently 
occur; that it may be settled, and publicly known, if this 

(a) Amb. 231, * (b) 16 Fes* 4/7. Seep.4C)7* 

Clause 
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Clause is to have the Effect^ that has been supposed; or^ 
if not, that such a Notion as to ils Operation may no 
longer remain afloat. With this View I have given the 
Question all possible Attention ; I have spared no Pains 
in collecting every Case in Print, or that I could hear of, 
bearing upon it ; I have traced the History of this sup- 
posed Rule to its Foundation; and have examined to the 
Bottom the Authorities, on which it has been supported, 
many in Number, and some not very correctly reported; 
which I have compared with the Register's Book. I shall 
go through those Authorities. The Result is, that, though 
there are many D/c/a, there is not one Case, the Facts of 
which are distinctly stated, deciding, that a Debt, actually 
bafred by the Statute, is revived merely by virtue of this 
Clause either as to personal or real Estate ; and as to the 
former it has not been argued. In almost all the Cases 
there was a Recognition of the very Debt, either express, 
or by fair Inference ; or the Death occurred, before the 
Statute had actually attached; and then according to Lord 
Redesdule^s Opinion, a Trust being created for Credi- 
tors, the Statute cannot attach ; and the Lapse of Time 
forms no Bar. 


1813. 

Burkb 


V. 

Jones. 


One of the earliest Cases upon this Subject is Gofton v. 
which is best reported in Precedents in Chan- 
cery. It does not appear, that the Statute was pleaded ; 
and the very Debt was recognized by the Will, with some 
Difference as to the Amount. That Case therefore 
amounts to nothing ; and was not much relied upon. 

In Salkdd(h) an Anonymous Case is referred to, sup- 
posed to have been decided by Lord Cowper, staling very 
fully a Principle, that would justify the Argument, that 

(fl) Pr. Ch.g. 2 Vem, 141. v. Little, Tot. 53. 

Gilb. Eq. Rep. 323. Halsted (h) 1 Salk. 154. 


haj 



282 


CASES IN CHANCERY. 


]813. 

W-' 

BufiKE 

V. 

Jones. 


has been urged; that if one by Will or Deed subjects his 
Lands to the Payment of his Debts, Debts barred by the 
Statute of Limitations shall be paid; for they are Debts 
in Equity ; and the Duty remains : the Statute has not 
extinguished that; though it hath taken away the Remedy. 

I have examined, but can find no Trace of this Case in 
the Register’s Book. The Note states no Facts or Cir- 
cumstances, but mere general Propositions; in one of 
which as to Interest beyond the Penalty of a Bond it is 
certainly incorrect ; being in Opposition to repeated De- 
cisions. That Case seems to be confounded, but does not 
correspond in Date, with Staggers v. Welby^ decided by 
the Master of the Rollsy and not in Print, except as it is 
referred to in Blakermy v. The Earl of Strafford (a) ; and 
the Circumstances, which I have taken from the Register’s 
Book, so far from forming the Foundation of this Doctrine, 
do notin any Manner warrant such a Rule. Sir Richard 
Earle, having in 1695 entered into a Contract with the 
Plaintiff, a Builder, died in 1697, before the Work had 
proceeded far; when the Debt could not have been more 
than two Years old ; having by his Will charged his real 
Estate with the Payment of his Debts. That Charge 
creating a Trust for the Creditors, when the Time had 
commenced, but before the Statute could operate, was 
clearly within Lord Redesdale's Principle : besides that, 
the Defendant Welby, who was the Executor and Devisee, 
is stated in the Bill to have directed the Work to pro- 
ceed, and to have communicated with, and promised Pay- 
ment to, the Plaintiff ; and, when they differed, two Sur- 
veyors were employed to ascertain the Amount; and 
JVelby complained of not having an Allowance for Timber, 
furnished by the Testator and by himself. The Surveyors 
ascertained the Amount at £152; and in l7lS Welby 


died ; 


(a) 2 P. Wms. 37'i. 
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died; having by his Will subjected the same Estate to his 
own Debt and Sir Richard Earles. The Bill praying an 
Account, ihe Executrix admitted the Contract, and the 
Circumstances I have stated; and the Estimate of the 
Surveyors was found ; the Complaint of VVelby iu his own 
Hand-writing: and then the Executrix insisted upon the 
Statute, and upon an Allovyance in respect of those Items, 
which had not been allowed, as she contended, they ought 
to have been, by the Plaintiff’; and she filed a cross Bill 
for a Discovery. 


1813 . 

Buuke 

t?. 

Jones. 


Under these Circumstances coiitd a Plea of the Statute 
be allowed? The Debt was not barred; and, had it been 
barred, the Conduct of the Executrix would have revived 
it : yet this is the Case represented in Blaketcay v. The 
Earl of Strafford as laying the Foundation of this Doc- 
trine. 


There is a Case, Andrews v. Brown (a), in 1714, pre- 
vious to Staggers v. Wdby ; containing Dicta that go the 
full Length of this Argument, and farther : viz. that, w'here- 
ever personal Property is given, or there is any written 
Declaration, tlial the Debts shall be paid, independent of 
the Will, it shall have this Effect: but the Facts by no 
Means W'arrant that Conclusion. Upon them, without 
straining to consider the Party as advertising for, and ex- 
pressly inviting Debts, that were barred, there is a fair Ac- 
know'ledgment of those outstanding Debts. The Debtor 
was a fugitive Bankrupt. It does not appear, that the De- 
fendant insisted on the Statute : but, if he had, the Adver- 
tisement to all the Creditors, all being in the same Predi- 
cament, must be taken as an Invitation and Engagement 
to the Creditors, to whom it was addressed ; and, consi- 
dering how little is sufficient to revive a Debt, barred by 


the 


(a) Pre. Ch. 358. 
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the SfatutCi that might have been deemed sufficient as 
an express Recognition of the Debts, that had been 
barred. 

The Case of Blakeway v. The Earl of Strafford («f), 
which was carried to the House of Lords, is a very im- 
portant Authority ; and the Date is material. Considering 
the Facts of that Case, it is extraordinary, how such a De- 
cision as Lord Kifig's could have been made. How 
could the Statute be pleaded? a Trust having been created 
when the Debt was clearly existing. The Trustees were 
Trustees for that Creditor, upon Trust to pay that Debt. 
The Decision of the House of Lords, reversing Lord 
Kin^s Decree, is extremely strong; saving the Benefit of 
the Plea to the Hearing; which, if the mere Circumstance 
of making the Will would be an Answer to the Statute, 
ought to have been over-ruled. The Effect of the Decree, 
with that Variation, is, that, if the Party failed in making 
out the special Acknowledgment, the Will alone w^ould.not 
be an effectual Answer to the Statute. 


This is the fair Inference from the Decision of the 
House of Lords: but four Y ears afterwards another Case 
came under the Consideration of Lord King; who, aware, 
as he must have been, of the Ground of that Reversal, 
states the Principle, that governed the House of Lords ; 
that a plea of the Statute is good, if there is nothing but 
a Will, creating a Trust for Debts. This Case, Le Goa- 
tick V. Cowne{b\ is a most material Authority; the Al- 
lowance of the Plea being a direct Decision of the Point 
by Lord King ; who first decided Blakeway v. The Earl 
(f Stviffordf and knew the Result of that Case ; stating 
his Knowledge, that the Lords were of a different Opinion 

(a) 2 P. Wm$. 373, 6 Bro. Ch. 57. 

P. C. 630, Ed. 2. Sd. Ca. (4) Mos. 391 . 

from 



CASES IN CHANCERY. 


285 


from Lord Cowper ; and, grounded upon that Knowledge, 
his own Opinion, that, genewilly, a Trust of real Estate by 
Will for the Payment of Debts will not of itself operate 
as an Answer to the Statute. It is however proper to ob^ 
serve, that in the Register’s Book (a) an important Fact 
appears, which might make a material Difference. The 
Debt was contracted in the beginning of l707 ; and the 
Testator died in May, 1712, before the six Years had 
elapsed : consequently it is open to the Observation, that 
the Devise was interposed, before the six Years elapsed. 
The Defendant pleading the Statute, negatives a Demand 
within six Years ; and Lord King^ taking the Question up 
generally, as upon the Statute and the Will, decides with- 
out adverting to those special Circumstances. This Case, 
which I consider as deriving very considerable Authority 
from the Circumstances I have stated, goes the full 
Length of negativing the Proposition, that the Will 
alone takes a simple Contract Debt out of the Statute. 


1813. 

Bueke 

V. 

Jones. 


Previous to that Case another had intervened, Vaughan 
V. Guy (h), referring to this Doctrine : but the Facts did 
not call for a Decision to that Extent ; sufficiently justi- 
fying the Court in over-ruling the Plea : the Death hav- 
ing occurred, before the Statute had Operation; when 
therefore a Trust was created upon a subsisting Debt, not 
barred. 


The next Case is Jones y* The Earl of Strafford (c), 
also before Lord King, assisted by Lord Raymond : who 
thought that ought to take the same Course as Blake- 
way y. The Earl of Strcfford; leaving untouched the 
Weight and Authority of that Decision by the House of 
Lords. 


(a) 11th July, 1737j Reg. (6) Mos. 245. 

Lib. B. (c) 3 P. Wms. 7g. 


The 
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Th« Case of Morse v. Langham{a) is not in Print: 
but I have been favoured with Manuscript Notes of it: 
the one I received trpm the Lord Chancellor ^ the other 
from Lord liedesdale. The former represents it as a BiH 
against an Executor upon a Note, given by the Testator 
in 1725 ; upon which an Action was brought in 1736 ; to 
which the Statute vi^as pleaded. The Equity of the Bil^ 
was, that by a Will) made a Year after the Date of the 
Note, the Testator had devised his Estate, charged with 
his Debts. The Answer, admitting the Note, insisted 
upon the Statute. The Master of the Rolls said, it was 
a plain Case ; that the Debt, though at Law barred by 
the Statute, being kept alive by the Charge upon the real 
Estate, and intended to be paid, was not barred, when 
the Will was made, by which the Estate was subjected to 
the Debts : and the House of J^oids had with the Advice 
of all the Judges held, that a Trust was not barred by the 
Statute. The Decree was accordingly pronounced for 
the Plaintiff. 

I have compared this Case with the Register's Book ; 
and find, that a material Fact is omitted in that Note ; 
which might make a considerable Difference ; and proves 
that Case to be no Authority upon a Debt by simple Con- 
tract, actually barred before the t estator’s Death. I do 
not rely upon the Circumstance, bror.ght forward by this 
Note, that the Will was made within six Years. The 
Time of the Death is to be looked to ; not that of making 
the Will ; and the Time of the Death is not stated in the 
Note : but it appears by the Register's Book, that the 
Plaintiff lent the Testator £20 upon his Note in April 
1726; who by his Will made tw elve Days afterwards sub- 
jected his real Estate to his Debts; diieeting the De- 

(a) At the Rolls, 1st Jw/y, 1737. 

fenuant, 
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fendant; his Son, who was his Heir, Devisee, and Execu- 
tor, to pay his Debts and Legacies out of his real and per- 
sonal Estates ; and the Answer admitted, that the Death 
took place on the 28 th of April, ril26 ; the Note having 
been given on the 5 th ; and the Will being made on the 
1 8th. It was clear therefore, that the Statute could not be 
urged by the Trustee against the Cestui gue Trust, calling 
for an Accounti The Creditor died in 17^3. The Answer 
contains an Admission, that might perhaps be considered 
as an Acknowledgment, that would take it out of the Sta- 
tute : but, independent of that, the Circumstance of the 
Death is quite sufficient. The Pecree accordingly di- 
rected an Account of the Principal and Interest due, and 
Payment. 


1813. 

J^UKKB 

C. 

Jones. 


The Case of Lacon v. Briggs (a), as far as regards the 
Facts and the Decision, proves to be as little an Authority 
upon this Subject ; though Lord Hardzeicke by what he is 
reported to have said appears to give considerable Coun- 
tenance to the Existence of such a Rule ; but this Review 
of the antecedent Cases shews, that there is no Authority 
applying directly to the Point, where the Statute had ac- 
tually attached. If the Reference to Lord Strqffbrd^s 
Case, as establishing the Rule, is to be considered as made 
by Lord Hardwicke, it is extraordinary ; when Lord King 
had on the Authority of that Case decided against that 
Rule ; and ten Years afterwards Lord Hardmckc himself, 
so far from considering the Rule so settled by Lord Straf* 
foz'd’s Case, refers to it, as having shaken the Doctrine. 

The next Case is Oughterloney v. Earl Powis (b) ; 
and there Lord Ilardwicke's Language is very different. 
He dismissed the Bill; presuming Satisfaction; which 
removes all the Effect of the virtual Acknowledgment ; 


(a) 3 Atk. 105. {0) Amb. 231. 


but 
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dale*^ Opinion, 
that Debts, up- 
on which the 
Time limited 
by the Statute 
of Limitations 
has run, are 
presumed to be 
paid. 


but in addition to that this Case shews, that Lord Hard*- 
wicke certainly did not consider the Doctrine established ; 
referring expressly to Lord Strnfford^s Case, as having 
considerably shaken the Authority of former Determina- 
tions. 

The Case of Ketelby v. Ketelby{a)y from the Expres- 
sion, where it is Mentioned in Amtrutherj might be sup- 
posed to involve this Question : but upon examining tha 
Register’s Book I find, that the bnly Point was that upon 
the Exceptions with reference to Interest, and the Di- 
stinction in that respect between Creditors by Bond and 
simple Contract; and there is no Trace of this Point 
either decided or raised ; nor upon the Circumstances 
could it have arisen. 

There is a Dictum of Lord Mansfield {b), shewing his 
Conception of this Doctrine of a Court of Equity; and 
that such an Idea had been afloat upon this Subject; which 
is abundantly proved : but the Principle and Authorities 
had not been then examined. In The Executors of Fergus 
V. Gore (c) Lord Redesdale, when this Point was drawn 
to his Attention, expresses his Doubt, whether there ever 
was such a Decision as that reported in Blakeway v. The 
Earl of and lays down this clear Rule : ^^That 

a Devise in Trust for Payment of Debts does not prevent 
setting up the Statute; if the Time had run before the Tes- 
tator’s Death ; for, if it has run in the Life of the Testa- 
tor, the Debts are presumed to be paid : but, where a Pro- 
vision is made by Will for Payment of Debts, the Statute 
does not run after the Death of the Testator. It is an Ac- 
knowledgment of the Debt.’' 

(fl) 7, Dich b\2. Cited 2 (h) Coia)p, 548, Trueman 

Anstr. 527. V, Fenton, 

(c) 1 Sch, & Le Froy, 109, 

Though 
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Though this is not the Point decided, Lord Redes- 
dale's Declaration %ay be opposed to those of his Pre- 
tlecessors. 

The only Case remaining to be noticed is Ex parte 
Dewdney {a): not a direct Decision; but shewing the 
Lord Chancellor's Impression upon this Point. I ap- 
plied to the Lord Chancellor for the Case before Sir 
Thomas Sezodl; to which his Lordship refers. The 
Note states merely, that Sir Thotnas Sewell held, that a 
Bond Debt, supposed to be satisfied, was revived by tlie 
Trust ; but that was afterwards* reversed by the Lord 
Chancellor : a strong Authority against this Argument : 
the Judgment of the Master of the Rolls, sustaining the 
Debt against the Presumption from Length of Time, 
being over-ruled by the Lord Chancellor, 
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I have now gone through all the Cases, that are to be 
found in Print or Manuscript upon this important Ques- 
tion : and the Result is, that there is not one, in which this 
Doctrine has been established to the full Extent, tliat has 
been contended ; that it rests simply upon Dicta, opposed 
by Dicta ; and has been disapproved by every Judge from 
the Time of Lord Hardwicke ; that it is contrary to the 
Decision in Legastick v. Cowrie (L), and to the final De- 
cision in Lord Strafford's Case, followed by the ultimate 
Decision of Lord King ; who first determined that Case ; 
and substantially contradicted by every subsequent Au- 
thority. 

If the Question is to be considered still open upon the 
conflicting Authorities, how does it stand upon Principle i 
It must depend upon that, which alone can subject a real 

(a) 15 Ves.47J» See also Ves, 453. 

Stackhouse v. Barnston, 10 (5) Mos. 3QU 

VoL. 11. u 


Estate 
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iSl3. Estate to Debts by simple Contract, the Intention : in this 
Instance an Intention most absurd, ra^h, and destructive 
to the Estate ; declaring openly, that his Executor is not 
Jones. set up the Statute against any Demand incurred by 

simple Contract during his whole Life ; inviting stale De- 
mands. His Meaning must be taken to be only what shall 
turn out to be his just Debts. There is no Direction for 
nn/Tnquiry, as to the Amount, Nature, Reality, Extent, 
or whether there liad been any Payment. The Executor 
is not directed expressly to plead the Statute : nor is there 
any Implication of such Intention : but it is to take the 
ordinary Course ; his Debts are to be discharged : but the 
Investigation of them is left to the Executor under the 
Direction of the Courts of Law and Equity. If a Devise 
of this Kind can have the Effect contended, the Statute 
would be a Snare to those, who, relying on it, might after 
six Years destroy their Vouchers. The Notion, that 
these are comprehended under the* Description just 

Debts,’^as still subsisting in foro Conscieritia, is Petiiio 
Priiicipii, The Statute, which was made for the Benefit 
of those, who may have paid, but have not the Means of 
proving it, upon general Principles, for the Quiet and 
Peace of Mankind, does not permit a Demand of Debt 
beyond its Limits to be inforced upon the Possibility, that 
it may still be undischarged. The plain Line is, that the 
Testator intends the Courts of Law and Equity to deter- 
iniue, what are just Debts; leaving his Executor at liberty 
to use all !Menns of Resistance, prescribed or allowed by 
the Law : thus encouraging Provisions for Creditors by 
the Assurance of a Protection to the Assets against De- 
mands, which the Testator himself could have resisted; 
who, relying on the Statute,, may have destroyed his 
Vouchers. 

The Conclusion is, that this Doctrine, standing upon an 
unnatural Conjecture as to the Intention, pregnant with 

Danger 
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Danger and Injury, by inviting stale Demands, and dis- 
couraging Provisions for the Payment of Debts, ought 
not, unless established by Authority, to stand as the Knle ; 
and I have endeavoured to shew, that there is no Decision, 
that a Devise for the Payment of Debts has the Effect of 
reviving Debts barred by the Statute before the Death 
of the Devisor : but they are left open to Examinat||p 
by alt tlie Means, which the Rules of Law and Equity 
admit. 


1813. 


BuRKi 

f- 

Jones. 


The Exceptions were over-ruled. 


LACY t). HORNBY. 

A n Injunction, upon a Bill filed in November, 1811, 
restraining Proceedings in an Action for Goods sold 
and delivered, was by Order, dated the 16th of December, 
1 8 1 1, extended to stay Trial The Answer was put in on 
the 4*th of Mai/, 1812 ; and on the 5th an Order was oh** 
tained to dissolve the Injunction, unless Cause should be 
shewn. On the 12th, the Day for shewing Cause, the 
Answer was referred for Impertinence; and, being reported 
impertinent, by Order, dated the 9th of June, the Imper- 
tinence was expunged ; and the Costs taxed. The Plain- 
tiff then took Exceptions ; obtaining an Order, dated the 
lOdi of JttZy, 1812, to file them WMWc/>rt> tunc. The 
Master’s Report, dated the 18th of Jufy, disallowed those 
Exceptions; and in November, 1813, Exceptions to the 
Masters Report were over-ruled. 

U 2 Under 


1813, 

Dec. 4. 

After Order ta 
dissolve Injunc- 
tion Nisi on the 
Answer, a Re- 
ference for Im- 
pertinence be- 
ing obtained, 
the Imperti- 
nence expung- 
ed, and after- 
wards Excep- 
tions disallow- 
ed, Injunction 
dissolved on 
Motion in the 
first Instance 
without an Or- 
der Nisi. 
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(.» round of the 
Motion to dis- 
solve Injunc- 
tion Nisi, that 
the Plaintiff 
may determine 
whether to shew 
Cause upon the 
Merits or by 
Exception# 


Under these Circiunstanccs a Motion was made by tli^ 
Defendapt, that the Injunction may be absolutely dis-r 

Sir Samuel Romilly^ and Mr. PhilUmore^ in support of 
the Motion, maintained, that this Practice was regular: 
I^Ueason of the Order Nisi, that the Plaintiff may have 
^n Opportunity of looking into the Answer, and consider- 
ing, whether he will take Exceptions, or shew Cause upon 
the Merits, failing entirely, where Exceptions have been 
taken; which removes all Necessity for an Order Nisi, 

Mr. Leach, for the Plaintiff, contended, that this Mo- 
tion for dissolving the Injunction absolutely, in the first 
Instance, was'irregular : the Foundation of the Order Nisi 
being, not merely that the Plaintiff may have the Oppor- 
l unity of electing to take Exceptions, or shew Cause upon 
the Merits, but that he may have Time, generally. 

The Lord Chancellor. 

If any Authority can be cited, in which the Court has 
ruled, that this Application, under Circumstances so pecu- 
liar, is irregular, I would not upon any Notion of my own 
interfere gainst that Opinion, so supported ; but, if no 
Authority can be produced, every Reason, that sustains 
the ordinary Practice, contradicts the Notion, that this 
Practice is irregular. 

My Idea of the Practice is this. When an Order Nisi 
to dissolve an Injunction has been obtained upon the An- 
swer’s coming in, the Defendant shall not immediately 
move upon the Answer without giving the Plaintiff suflS- 
cient Time to look^Jutoit ; as he ought to have an Oppor- 
tunity of knowing, whether it is sufficient ; and upon see- 
ing the Answer he determines, whether he shall meet the 
Order Nisi upon the Merits, or by shewing Exceptions for 

Cause. 
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Cause. If he takes the latter Course, and cannot main- 
tain the Exceptions, there is no Cause shewn; and the In- 
junction is gone : if he shews Cause upon the Merits, the 
Course that takes is obvious. I take the Practice to be 
founded upon the Justice, that the Party should have his 
Choice of two Modes of meeting the Order Nisi, and 
Time for that Purpose. This Plaintiff, instead of shew- 
ing a Reference of the Answer for Impertinence for Cause, 
which cohld not be, the Order of Reference not then ex- 
isting, moved for that Reference; which was granted of 
Course ; and then the Order Ni‘5^ was gone of Course : 
that Reference putthig an End t(^ all Application to dis- 
solve the Injunction. After the Deterihination of that 
Reference they moved to refer the Answer for Insuffi- 
ciency: which they could not do, until the former Refer- 
ence was determined («). The Court decided, that the 
Answer was sufficient ; and under thes(?Circumstances the 
Question is, whether it is necessary again to obtain the 
Order Nm; or whether the Defendant may move to 
dissolve the Injunction in the first Instance. The very 
Ground of die original Proceeding, requiring the Order 
Nisi, is, tliat die Party may have that Information, which 
under these Circumstances it is plain he must have badg 
when he made his Application upon th^ Merits. He has 
nothing to state but what he must |^ave knov^, when be 
saw the Answer, and moved to refer il for Impertinence, 
and afterwards, when he took Exceptions. That Answer, 
being finally deemed sufficient, must be considered jUst 
the same as when the Application was made ; and tliere- 
fore it was rigiit, that the Plaintiff should shew Cause upon 
the Merits. If no Authority can be found, and the Case 
is new, this is my clear Opinion upon the Practice.^ 


1813. 


Lacy 

0 . 

Hohnkv. 


No Rofcirence 
for Insuffi- 
ciency until 
Reference for 
Impertiltence 
determined. ■ 


The Injunction was dissolved. 

(ff) See Goodinge v. Wvodkams, M Ves» 534, 
U 5 
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GIBBS r. RUMSEY (1). 


Money, pro- Clarke, by her Will, dated the 12tli of December, 

dttced by the 1809, having given to her Executors, her Household 

Sale of real Goods, AVatches, Trinkets, Plate, and wearing Apparel, 

Estate, be- to be disposed of to sych Persons and in such Propor- 

queathed for tions, as they, or the Survivor of them, should in their or 
charitalile Pur- bis Discretion think proper, devised and bequeathed her 
poses, a result- Freehold, Copyhold, apd personal. Estate, to Henry and 
ing Trust for James Rumsey^ their liei i s, Executbrs, Administrators, 

the Heir. and Assigns, upon Trust to sell ; and out of the Money to 

J arise by such Sale, together with all her ready Money, 

^ . &c. and all other%er Estate and Effects, she bequeathed 


the Heir. and Assigns, upon Trust to sell ; and out of the Money to 
J arise by such Sale, together with all her ready Money, 
^ r * for other%er Estate and Effects, she bequeathed 

lucgaci^es 0 g^y^ral Legacies: and among tliem XiOO to each of her 
their Care and r , • ?. i , i , it r 

Trouble Trus 1 rouble; and, giving all her 

tees of^e Books to Henry. Rumsey, to be retained by him, and 

Residue fertile ^**^*^^*^ amongst such of her Friends as he should think 

next of Kin. proceeded thus : 

Residuary 

Bequesti|o ^ bequeath all the Rest and Residue of the 

trustees and ^ Monies arising from the Sale of my said lislatcs, and 
Executors, all Residue of my personal Estate after Payment of 
described btith my Debts, Lcgaci^, and Funeral Expences, and the 
by their Cha- Expeiices of proving this my Will, unto my said Trus- 
racter and tees and Executors (the said Henry Rurnsey and James 

Names, to be « Rumsey ), to be disposed of unto such Person aud Per- 
disposed of to 

Hitch Person and Persons, and in such Manner and Form, and in such 
Sum and Sums of Money, as they in their Discretion shall think proper 
and expedient, an absolute Interest to them beneficially; or an abso- 
lifle Power of Appointment; excluding the next of Kin, and the Heir 
m to the Produce of real Estate. 


I give and bequeath all the Rest and Residue of the 
^ Monies arising from the Sale of my said lislalcs, and 
all the Residue of my personal Estate afterpayment of 
my Debts, Lcgaci^, and Fiineial Expences, and the 
Expences of proving this my Will, unto my said Trus- 
tees and Executors (the said Henry Rurnsey and James 
Rumsey ), to be disposed of unto such Person aud Per- 


<1) Qp resulting Trust, see and the Cases referred to in 
anti, H#y. Cock, Vol. 1, 1/3, the Notes. 
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sons and in such Manner and Form and in such Sum 
** and Sums of Money as they in their Discretion shall 
think proper and expedient. And I do hereby declare 
my Will and Mind to%t, that in case my said Freehold 
Copyhold and l^easehold and personal Estates herein- 
before mentioned shall fall short or not be sufficient for 
'' Payment of all tlie said several Legacies and Bequej=t.s 
Sum and Sums of Money by me hereby given and be- 
(jueathed that what shall fail short shall be proper- 
tionably abated out of eacli Legiicy or Sum of Money 
** hereby given and be(jueathed.*’ And she appointed 
Henry and James Rumsey Jier Executors. 


1813. 

Gibus 

V. 

Rumsey. 


The personal Estate being insufficient to pay the Debts, 
the real Estate had been sold ; and the Questions were ; 
1 st, Whether the Executors, or the Heir at Law, or the 
next of Kin, of the Testatrix, were entitled to a Sum^of 
c£'1095 : Ss : 4c/. ; the Surplus, arising from the Sale of tlie 
real Estate: 2dly, Who was entitled to the Sum of c£530, 
the Aipount of the charitable Legacies, admitted to be 
void by the Statute (c/). 

Mr, Leach, and Mr. Cullen, for the Heir at Law^ con- 
tended, that this could not be distinguished from Morice 
V. The Bishop of Durham (b ) ; the residuary Clause creat- 
ing a Trust, the Subject, being the Produce of real Estate, 
must, according to Jekrot/d v. Smithson (c), belong to tlie 
Heir. 


Mr. Moupell, for the next of Kin, observing that the 
Executors throughout this Will are clothed with the 
Character of Trustees, argued, that the Residue was per- 

(fl) Stat, 9 Geo, 2. c. 30. 522, 

{b) 9 sgg, JO Ves. (c) l Bro, C. C. 503, 

sonsd 
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1813. 

Gibbs 

V, 

Ruwsey, 


Die. 6* 


soiial Estate; that there was a partial Intestacy; and tliere^ 
fore the neKt of Kin were entitled^according to the St^^nte 
of Distribution. 

Mr. Richards y and Mr. Stephen y for the Executors. 

The Case of Morice v. The Bishop of Durham was 
clearly a Trust; and the Bishop in his Answer disclaimed 
any beneficial Interest. These Defendants are Trustees 
for the specific Object alone of paying the Debts and 
Legacies. In Effect the Residue is absolutely given to 
them. The Term “ Discretion” imports merely such 
Disposition as they themselves shall think fit: excluding 
the Discretion of any other Person. Considered as a 
Power, it may be exercised in their own Favor; and, if 
not exercised, the Property belongs to them; in either 
Way excluding both the Heir at Law and the next of Kin. 
This is not to be distinguished from the Case in RolL{a)y 
a Devise to B, to dispose of at his Will, and Pleasure; 
wiiich Words pass a Fee (/>). A general Power of Dis- 
position implies the absolute Interest ; as necessary to the 
Exercise of the Power. The Word “ Trustees” in the re- 
siduary Clause is merely Deseriptio persofiarwn, not of 
their Character. In Principle this Case is analogous to 
Rogeirs V. Rogers (c), and Dormer v. Bertie (rf). 

The lS/lAsrzR of the Rolls. 

It is clear, that such Part of the real Estate as is given 
to charitable Purposes, belongs to the Heir at Law ; and 
does not gO' either to the next of Kin or the residuary Le- 

(a) 1 Roll 834. 1 12. JR. Title Devise, (JV. 4.) 

Mo. 57 . Bend, pi. 9 . (c) 3 P. JVms. 193 . 

(b) Vide Comym^e Digest, (d) Pr. Ch. 94 . 


gatee. 
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gatee. The Question then is as to what is not otherwise 
disposed of than by the residuary Clause ; which turns 
upon the Point, whether there is any Trust imposed by 
that Clause: if there is, they cannot take benelicially, 
though the Trust may be of so indefinite a Nature, that If a Trust is 
the Court cannot carry it into Execution. This Testatrix, imposed, the 
having created a Trust to sell, gives many particular Le- Trustee cannot 
gacies; and among them to each of her two Trus- take beneficial- 

tees for their Care aod Trouble in the Execution of the though the 
Trusts of the Will. That is undoubtedly sufficient to Trust may be 
exclude any Claim as Executors (a) : but they claim, not 
in that Character, but under a direct Disposition to them ^ ^ 

as residuary Legatees. The first Words of the residuary 
Clause amount clearly to an absolute Gift to them ; as 
the mere Circumstance of giving them the Description of 
Trustees and Executors cannot make them Trustees as to 
that Part of her Property, expressly bequeathed to them. 

Then do the subsequent Words import Trust ? The Tes- 
tatrix has very frequently in the Course of her Will used 
the Words in Trust:” but those Words are not intro- 
duced here : to be disposed of unto such Person and 
Persons, and in such Manner and Form, and in such 
Sum and Sums of Money, as they in their Discretion 
shall think proper and expedient. ” 

I see nothing here but a purely arbitrary Power of Dis- 
position according to a Discretion, which no Court can 
either direct or control. It is not to be contended, that, 
if the Words were to be disposed of according to their 
“ Discretion,” thaJ would have qualified the preceding 
<3ift: then the Elitect must be produced, if at all, by 
the interposed Words, to such Person or Persons, and 


29T 

1813. 

Gibbs 

V. 

Eumset. 


(a) Langham v. San^ford, ferences in the Note («), 
17 Fes. 435, and the Ee- 443. 
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1813. “ in suHi Manner and Form, and in such Sum and Sums) 

Gibbs Money but those are Words perpetually occur-^ 

V. in general Powers of Appointment ; and it was never 

RuMsiiY. cojnceived, that such Words, instead of conferring a Power, 
raised a Trust. If that were so, there would be no such 
Thing as good general Powers of Appointment. They 
would be all void Trusts; for, if Trusts at all, they must 
be void from the Uncertainty of the Objects. 


In the Case of Morice v. The Bishop of Durham {a) 
there was an express Trust to pay Debts and Legacies, 
and dispose of the Residue, as therein mentioned ; and 
that was treated by the Lord Chancellor, as it had been 
here, as a Case of express Trust; and the Lord Chancellor 
Distinction very clearly states the Distinction betw^een express Trust 
between ex- for an indefinite Purpose and those Cases, where from the 


press Trust for indefinite Nature of the Purpose the Court concludes, that 


an indefinite 
Purpose, and 
where from the 
indefinite Na- 
ture of the Pur- 
pose the Court 
concludes, that 
a proper Trust 


a proper Trust could not be intended: though Words may 
have been used, which, had the Objects been definite, 
would by Construction import a Trust. His Lordship 
observes (6), that the Principle of Cases of the latter De- 
scription has never been held in this Court applicable to 
a Case, where the Testator himself has expressly said, he 
gives his Property upon Trust. 


could not be 

intended; Supposing this Testatrix after this Gift to the Execu- 


though the requested them to give the Residue to such Per- 

Words import sons and in such Manner as they may think proper and 
Trust. Thq expedient, there would have been no Trust notwithstaud- 


Principle of the ing the Words on account of the Uncertainty of the Ob- 
latter Case not ject. It is said, the Testatrix meant the Executors, to give 
applted to ex- this Property to somebody, and not to enjoy it themselves : 
press Trust. but that might be said in every Case of a Bequest to give 


(a) 9 Ves. 399. 10 Ves. (A) 10 Ves.SZy. 

522, 


to 



CASES IN CHANCERY: 




to Objects not distinctly specified, and in every Case of 
a general Power of Appointment. It would be neces- 
sary to shew, that these Executors, not only cannot enjoy 
it themselves, but have no Right to appoint it to others, 
as, whether they have the absolute Property, or only a 
Power to appoint the Residue, still the Claim of the 
Heir or next of Kin is premature, until it shall be seen, 
whether any Appointment will be made. It was in- 
sinuated in the Argument, that this was probably a secret 
Trust for Charity. If that were so, it w^ould be void : 
but there is nothing in the Case, entitling me to form 
such a Conclusion. Therefore neither the Heir nor the 
next of Kin have a Right to call upon the Executors to 
accouiiit for this Residue. 


1813. 

W-' 

Gibbs 

t 

Ml 

Rumsky. 


WATERS t;. TAYLOR. 


1813, 

New, 4. 

■D«c. 24. 

(15 Ves. 10.) 

T his Cause (a) coming on to be heard, the Plaintiff Partnership in 
prayed a Decree of Foreclosure of the Mortgagee; the Opera 
a Dissolution of the Partnership : an Account of the House, dis- 
Traiisaetions, and particularly the Receipts and Pay- hy the 

ments, of the Defendant Taylor: an Injunction, restrain- of the 

ing him from receiving any Part ot the Income, and 
interfering in the Concerns of the Opera House; and a to carry it on 
Direction to the Master to consider of a Scheme for the upontheTerms 
Sale of the joint Property or for the future Manage- stipulated, 
ment. Decree ac- 

cordingly for a 

(a) See the Case stated in the Report upon the Motion, Sale of the 
15 Vei, 10. whole Con- 

cern ; restrain- 
ing the managing Partner from acting ; with liberty to cither Party to 
lay Proposals before the Master for Management until the Sale. 

The 
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1813 . 

Waters 

V. 

Taylor. 


The Defendant Taylor, by his Answer claiming as a 
Creditor iipon the Result of the Account, insisted on a 
Lien upon the Plaintiff’s Share for the Balance, that 
should appear to be due. 

Sir Arthur Piggott, Mr. Fonblanque, Mr. Hart, and 
Mr. Johnson, for the Plaintiff. Mr. Richards, Sir 
Samuel Romilly, Mr. Jeach, Mr. Wetherell, and Mr. 
Shadwell, for the Defendant Taylor, 

For the Plaintiff it was insisted, that if be was 
titled to a Decree, dissolving the Partnership, the Court 
ill directing the future Management was not bound to the 
particular Stipulations of the Contract; but would consult 
the Benefit of the Parties. 


Upon the Question as to the Dissolution of Partner- 
ship Sayer v. Bennett (a), mA, Adams v. Liardet {b), 
were cited. In the former, upon the Insanity of a Part- 
ner, an Inquiry was directed, whether he was in such a 
State of Mind as to be capable of conducting tlie 
Business ; but the Result does not appear. 


The Lord Chancellor in the Course of the Argu- 
ment inquired, how the Sheriff executes the Writ under 
a J udgment against one Partner, according to the present 
Doctrine of Courts of Law, that he lakes Ae Interest 
of the Partner; and in some Way, (it is not very clear, 
how) they take an Account of all the Concerns ; and die 
Creditor sells the Interest of the Partner. Is not that a 
Dissmution of the Partnership i 


(a) Before Lord Kenyon, (i) Prom a MS. of Sir 
at the Rolls, Wats, Part. Samuel Romilly, before Lord 

Thurlono, 


Mr. 
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Mn Coohe {Amicus Curia) said, the Way, in which 
the Sheriff executes the Writ in Practice, is by making a 
Bill of Sale of the actual Interest. ScoU v. Scholey {a) 
was mentioned as to the proper Subject of legal Exe- 
cution. 


1813. 

Waturs 

V, 

Taylor. 


The Lord Chancellor. 

If the Courts of Law have followed Courts of Equity 
in giving Execution against Partnership Effects, I desire 
to have it understood, tha!t they do not a^ear to me to 
adhere to the Principle, wlien they suppose, that the 
Interest can be sold, before it has been asceitained, what 
is the Subject of Sale and Purchase. According to the 
old I^w(l), 1 mean before Lord Mansjield\ Time, the 
Sheriff under an Execution against Partnership Effects 
took the undivided Share of the Debtor, without Refer- 
ence to the Partnership Account : but a Court of Equity 
would have set that right by taking the Account, and ascer- 
taining what the Sheriff ought to have sold : the Courts of 
Law however have now repeatedly laid down (i), that 
they will sell the actual Interest of tlie Partner, pro- 
fessing to execute the Equities between the Parties ; but 
forgetting, that a Court of Equity ascertained previously 
what was to be sold. How coufd a Court of Law ascertain, 
what was the Interest to be sold, and what the Equities ; 
depending upon an Account of all the Concerns of the 
Partiiers for Years.? 


Execution at 
Law under a 
Judgment 
against a Part- 
ner formerly by 
seizing the 
joint Effects, 
and selling the 
undivided 
Share : now 
by selling the 
actual Interest : 
how to be as- 
certained ex- 
cept in a Court 
of Equity, 
Qiuaru 


By the express Contract of these Parties, which is the 
Basis of this Concern, whether a Partnership, or to be 
described by any other Denomination, Taylor was 
Manager, subject to all the Engagements, to which 
Gould had been subject. Whether this is a Partnership, 

(a) 8 EasU 467 . 1 Show* I 73 . Eddk v. Da- 

{h) Barhurst v: Clinkard^ vidson^ Doug* 650. 


(1) 16 Fin* Ab. 242, 243, &c. 


\\hidi 
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1813. 

WitBRS 

V. 

TAVliOR. 


•urisdiction 
by Injunction 
upon the 
Ground of 
Vexation by 
repeated Ac- 
tions of Cove- 
nant. 


ivhich [might be dissolved by filing the Bill, which- it is 
perhaps difficult to maintain, or, for a Term of Years, 
or, as was contended in the Case (a) of the Theatre on 
the other Side of the Haymarketf without Limits, as 
long as Renewals could be obtained, is not extremely 
material in the View the Court is obliged to take of this 
Case. 

The Case alledged, is, that all these * Engagements 
have been violfted from Day to Day ; that Performers 
have been employed w'ithont mutual Consent ; that this 
has been the; Habit ; aud may be persevered in : so, as 
to the nightly Receipt of the Money ; which, it is re- 
presented, being either left in a particular Place, or paid 
to an Agent, has in some Way got to the Disposition of 
Taylor ; and tlie Attempt of this Court to put an End to 
that has been rendered ineffectual by a Slip iu the Terms 
of the Injunction ; a Circumstance which I cannot regard ; 
as the Effect is, that the Parties were under no Prohibi- 
tion. There is hardly one Covenant, which has not beeit 
violated. It is said, the Remedy is by repeated Actions 
of Covenant; and it is supposed, that Juries may have 
Feelings of Vengeance, that may subject Mr. Taylor to 
such Damages as may produce the full Object of the 
Plaintiff: but a Court of Equity has Power to restrain 
and iojoiu : a Power in many Instances recognised by the 
Law, as resting on that very Circumstance, that wi^out 
such Interposition the Party can do nothing but repeat- 
edly resort to Law ; and, when that has proceeded to such 
an Extent as to become vexatious, for that very Reason 
the Jurisdiction of a Court of Equity attaches. 

It was supposed, that I had contradicted Lord KenyorC^ 
Doctrine iu Hayer v. Bmnett ( 1 ) . Certainly 1 did not con- 

{a) Morris v. Colman. 

(1) Wats, on Partnership, 382. 1 Cox. 107 . 


tradict 
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tradict that Doctrine : nor did I make any Decree, which, 
duly considered, was an Assent to it. The Case was no 
more than this : one Partner becoming a Lunatic, the 
others thought proper by their own Act to put an End to 
the Partnership ; which they had no Right to do, if he had 
been sane ; and they continued to carry on the Business 
with his Capital ; not being able to state, what was his, as 
a Creditor, and what was not his, as a Partner (a). That 
Lord Kenyon thought afforded a sufficient Ground for 
saying, the Partnership was not determined ; and he also 
held, that one Partner cannot on Account of the Lunacy 
of another put an End to the Partfiership ; but that Ob- 
ject must be attained through the Decree of a Court of 
Equity. 

My Decision was not intended either to support or im- 
peach tliat; proceeding upon the particular Circumstances 
of the Case before me. The Question whether Lunacy 
is to be considered a Dissolution, is not before me (1 ). I 
shall therefore say no more upon it than this. If a Case 
had arisen, in which it was clearly established, as far as 
human Testimony can establish, that the Party was what is 
called an incurable Lunatic, and he bad by the Articles 
contraoted to be always actively engaged in the Partner- 
ship, and It was theirefore as clear as human Testimony 
can make it, that he could not perform his Contract, there 
could be no Damages for the Breach in consequence of 
the Act of God ; but it would be very difficult for a Court 
of Equity to hold one Man to his Corttract, when it was 
perfectly clear, that the other could not execute his Part 
of it. It will be quite Time enough to determine that 
Case when it shall arise; for, as we know, that no Lunacy 
can be pronounced incurable, yet the Duration of the 

(a) Crawskayy. Collins^ 15 v. Fenwick, 3 7 Ves, 2QB. 

218. Feather stonhaugh 

( 1) Hudiileson^s Case^ cited 2 Vei. 34. 

Disorder 


1813. 

'-W 

Waters 

V, 

Taylm. 

Dissolution of 
Partnership on 
the Lunacy of 
a Partner, if to 
be obtained, 
only by De- 
cree : not by 
the Act of the 
Survivors : not 
determined 
where they had 
carried on the 
Business with 
his Capital. 

How far the 
Lunacy of a 
Partner is a 
Ground of Dis - 
solution, de- 
pending on the 
Degree and 
probable Du- 
ration of the 
Disorder, af- 
fecting the Ca- 
pacity to fuHil 
his Contract, 
Queere, 
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1813. 

Waters 

V, 

Taylor. 


Disorder may be long or short; and the Degree may admit 
of great Variety. 1 would not therefore lay down any 
general Rule by Anticipation^ speculating upon s\ich Cir* 
cumstances. I agree with Lord Thurlaw, that the Juris- 
diction is most difficult and delicate^ and to be exercised 
with great Caution. 

The real Questiop here is quite different from Adams v. 
Liardet; which I take to be that, in which Lord TAwr- 
low's Opinion was expressed. This Question is, whether 
from the Acts of Taylor himself it is not manifest, that this 
Partnership cannot be carried on upon the Terms, for 
which the Parties engaged : whether a single Act has been 
done by him of late, that is not Evidence on his Part, that 
he can no longer himself be bound by his Contract, so as 
to observe the Terms of^it; when he excludes himself 
from the Concern and the Partnership, as far as it is to he 
conducted upon the Terms, on whicb it was formed ; and 
says, he will carry it on upon other Terms. Taking that 
to be his Conduct, this comes to the common Case of one 
Partner excluding the other from the Concern ; as, if one 
will not, because he cannot, continue it upon the Terms, 
on which it was formed, the Consequence must be, that 
he says, his Partner shall not, because he cannot, carry it 
• on upon those Terms. 

That is the true Amount of this Case. The one cannot 
engage a Performer without the other’s Consent ; having 
entered into Stipulations only with reference to Agreement, 
they have given me no Means of extricating them from 
the Difficulties arising from Non-agreement. Suppose 
an Opera at this Time requires more than £S00 per 
Week, or a new Exhibition more than £500, if the Plun- 
tiff differs upon that, what is a Judge to do but to look at 
the Contract, as the only Thing the Court can act upon : 

and 
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%M tf agr^, that the Contact cantiot be 

acted oOf that furnishes the Means of saving, there is an 
£itd of it ; and their Interests are to be regarded as if no 
such Contract had ;eaist€d. Tbo Parties, by Consent, 
determine, that there is an End of the Concern, which 
cannot be carried on upon the Terms ati|>uiated | and the 
Court cannot substitute another Contract. 

In this View of the Case, my Opinion is, that this 
Contract is determined ; and the Parties must be treated 
accordingly (1). The Decree as to the Mortgage, &c* is 
of Course: but another View ofi the Case arises from the 
Answer of Taj/lor^ claiming as a Creditor upon the Ac- 
countsT; and that the Court, regarding this as Partner- 
ship Property, shall give him a lien upon the PlaintifTs 
Share for the Balance, that may be due on the Accounts 
Upon Ae same Principle then, if the Plaimiff shall ap- 
pear to be a Creditor, has not he a Right to have Tai^lor^s 
ShSre sold ; and Ihen is the Courts winding up the Con- 
cern, to sell the Share of one, and not the whole joint 
Property? Each has an Interest to have the whole sold ; 
which will sell much better than the Shares, espedally if 
unliquidated. 

The most diffic^ Question is that, as tt> the Appoint- 
ment of a Manager in Ae Interval between the Decree 
and the Sale. This joint Concern ought to be brought 
tb Sale, if at all, upon the Principles I have mentioned ; 
placing them in the State, in which they would be, if 
without any Stipulation for Management they w ere respec- 
'tively Owners of given undivided Shares. They agree 
M^on given Principles and prescribed Terms for the l^a* 
nagement ; Vhich can no longer be carried on upon those 
Principles and Terms ; and the Quesiiou is, whether tiie 
Court can impose a Manager before the not upon 

(1) Baring Y. Dix, 1 Cir. 213. 

X' Ae 


505 

WAtMS 

TA%ton. 


VoL. II. 
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ihe prescribed Terms, but on such as maj be edviiealili; 
for all the Parties concerned. With an IncIinatioDf ibit 
1 shall have great Difficulty to make that a Part of the 
Decree^, without some previous Inquiry, I reserve for far-^ 
ther Consideration that difficult and material Question; 
having expressed inv Opinion upon the rest of the Case ; 
in a Word, that these Parties have themselves dissolved 
this J^int Concern : as their Conduct shews, that they can- 
not carry it on upon the Terms stipulated. 

Die. 2^. Minutes, as corrected by the Lord Chancellor^ 

declared^ that the Defendant Taylor was not entitled to 
act as Manager until a Sale; and that, if the Master’s 
Opinion should be, that the Property could not be iav> 
mediately sold, either Party was to be at liberty to lay. 
Proposals before him for the Management until a Sale. 


1813t 

Watees 

ilr 

Tavi^ok. 


Rolls, 

18X3. 

16, 17. GRANT v. MILLS (1). 


Vendor’s Lien 
on the Estate 
Ibr the Pur- 
chase Money 
not discharged 
by taking Bills 
Exchange ; 
vhich are to 
f)e considered, 
iotas a Secu* 
ity, but as a 
lodt of Pay- 
lent 


J‘OHN Ogfe having entered info an Agreement to pur- 
chase a Freehold Estate from the Plaintiff, by Inden- 
tures of Lease and Release, dated the 20th and 2 1st of 
jlpril, 1804, in consideration of £S500 by Ogle paid as 
therein mentioned, the Estate was conveyed to Ogle .Wr^ 
Fee: the Sum of cf’SdOO the Consideration, stated to be 
paid by Ogle, was not paid otherwise than by Bills to that 
Amount, drawn by Ogle at different Dates, and accepted , 
by him and his Partner Walton; payable to the PlaintiflTa 
Orlfer. ' Ogle soon afterwards sold the Estate forc£35QO 
to the Defendant Mills : but of that Sum only £ll^Q had, 

( 1 ) 1 6 r es. 278. Ex parte 346. — Blachbume v. {j^regson. 
Loafing, 2 Rosens Bkp. Ca. 79. *1 Car. 90. 

Ex parte Peake, 1 Madd. 
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by him on the \nt of June; when Ogk and 
fVulton became Baitkrupts. 

The Bill, insisting, that undet these Circumstance^ 
the Plaintiff was entitled to the Sum remaining 

unpaid by Milh, with Interest at 5 per Cent, prayed a 
Declaiation accordingly; or otherwise that the same 
might be applied by Mills towards Payment of the Blllsf 
of Exchange. 


Mints. 


Sir Samuel Uomilly^ and Roupelt, for the 
Plaintiff. 


Under the Circumstances of this Case the Plaintiff has 
a clear Lien upon the Purchase Money, remaining un- 
paid in the Hands of Mills]; who is a mere Stake-holder; 
bound by Notice at any Time before the Contract, and 
therefore befoie all the Money has been paid. The mere 
Fact of an additional Security taken is not conclusivei 
that the Lien is given up ; unless taken with that Inten- 
tion for the Purpose of exonerating the Estate. There is 
a wide Distinction between a Mortgage, particularly of a 
Part pf the same Estate, and a mere personal Security, in 
this Instance Bills accepted by the Purchaser and his 
Partner, and dishonoured, when due. This Subject and 
the various Authorities were'much considered in ’Naim 
Promse {a), and Simmons v. Mackreth [b), 

Mr* Harty Mr. Leach, and Mr. Wear, for the DefendU 
ants^ the Assignees under the Commission. 

It cannot be admitted, that a peisonal Security, takeS^ 
by the Vendor of an Estate, does not discharge the Lien: 

{a} 6 r?i, 751 ( 4 ) 15 Ves, 31^. 


Xa 


Bond 
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Bond V. Feemll t. Heelh (b) ; the hWe* 

though questioned in Blackburn v. Greg$on (c))aiiAibeHig 
(jterrj^ed.* The Principle is correctly stated in Naim v. 
JrtH W l j that a personal Security taken, though, ndt x>f 
Necessity a, Substitution for the Lien, is so, if totally dis- 
tinct and independent; as it was in that Instance; a new 
Security taken by a Pledge of Stock. This falls within 
tUf^Principle ; beiiqj, not merely the personal Security of 
rile Purchaser, but Bil|f, drawn upon and accepted by 
the House, in which he was a Partner : a new Security ; 
and a Substitution ofildditional and different Credit. 

Mr. Owen, fur the Defendant Mills, contended, that 
die Agreement to take Bills instead of Money was primd 
facie a Substitudon ; that there was no Privity between 
the Plaintiff and Mills ; and that the Reljef, to which the 
Plaintiff was entitled, to prevent the Assignees from re- 
ceiving and distributing the Remainder of the Purchase 
Money might have been obtained 'by Petition undertime 
Bankruptcy. 

Sir Samuel Romilly, in Reply. 

' The additional Security, if it can be ascribed to any 
other Motive tiian the Intention to relinquish the Lien, 
will not have that i^ffect. The Reason' for taking these 
Bills may be presumed to have been the Convenience of 
the Purchaser ; giving him the Opportunity of paying hy 
Instalments ; the Bills being at different Dates. Certainly 
there is no Rvklence of that Motive. The Assignees are 
in the Situation of the Bankrupt Ogle: could he have tekun 
*1^ Money; aiiff refused to pay any Part to the origiiMi 
Owner of the Estate 1 

(а) a rent, 281. Ed. 3. 422, n. 2 f^ick. i25. 

(б) Amb. I’lA. 1 Bro.C. C. (c) 1 Bro. C. C.420. 


>308 

t813. 

ClAKT 

V 

Mridh. 


Tfte 



CASES mtCHANCEItir. m 

Tht Master of the R6ll 8 Asked^ whether there was 
ady Case of a Security given hy a third Party* 

It was admitted at the Bar, that there wastko sr^ 


The Master of the Bolls. 

The general Doctrine respecting Itibe ]Licn pf a Vendor 
for his Purchase Money is not disputed in this Case ; nei^ 
ther is it disputed, that whatev^^ Equity the Plaintiff 
would be entitled tq^ainst Oglf m i$ entitled to against 
the Assignees. As to the Defeudant Mifls it can hardly 
be said, that any adverse Equity is sought against him. He 
has paid nothing, since he had Notice ; |ifid it is indifferent 
to him, to whom he is to pay what remaips due from him. 

The only Question is, whether the Plaintiff has parted 
with that Lien, which, unless it has been garted with, 
every Vendor has for the Price of his Estate, It is said, 
that, by taking Bills, accepted by the Partnershipnin which 
the Purchaser was a Partner, the Vendor has got the Se» 
curity of a third Person^ viz. the other j^ertuer ; which 
must be considered as a Substitution for ffic Lien. Wliat^ 
may be the Effect of a Security, properly so denominated, f^cts of a Secu* 
of a third Person, has never, I believ|^ been ab^^utelyde- riq^ df a third 
termined: but^I perfccily concur ih the Opinion, ex- Person upon 
pressed by Lord ^desdale in Hughes v, Keafftej^ (c), that the Vendor’f 
Bills of Exchange are to be considered, not as a Seciuiity, Lien on the Es-* 
but merely as a Mode of Payment. That is obviods fi*om for thi 
^attending to the Natuie qf a BHl of Exchange: it is an Purchase feo- 
Older by the Drawer for the Payment of Money, which Quote. 
be has in the Hands of the Drawee, to the Holder of thkt 
Bill. The Acceptor by his Acceptance acknowledges, considered 

that he has Money belonging to the Drawer, in his Hands ; * Debter, 

not a Surety. 


IBIS* 

QBAJH' 

tr. 

Mills. 


Dec. 17 * 

Assignees sub- 
ject to Equities 
as the Bank- 
rupt. 


(^) 1 ScA* andif/roy, 102. Bee 136. 
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and engages to have that Money forthcoming according t^ 
the Requisition of the Bill. The Acceptor is never con- 
sidered as a Surety for the Debt of another. By accept- 
ing he admits himself to be a Debtor to the Drawer. 
The Subject of the Bill is in Contemplation of Law the 
Drawer’s own Money, which he authorizes the Creditor 
to receive, instead of receiving it himself, and afterwards 
handing it over to such Creditor. My Opinion is clearly, 
that there is no ]lVmver of the Lien by taking Bills ; and 
therefore the Plaintiff is entitled to whatever Part of the 
Purchase Money remains in the Hands of Mills. If there 
is any Dispute as to the^ Amount, it must be ascertained 
by a Reference to the Master. 


DONE READ. 

A JOI^JT and several Answer*was taken by Commis-^ 
sion ; in the Title to which the Names of John 
Done and Maria his Wife appeared ; who declined join- 
ing therein \ and put in a joint Ausw^er with other De- 
i fendants. 

Mr, Lyon moved, that the Names of the Defendants 
Done and his Wife ihay be struck out from the Title of the 
Engrossment of the Answer, which they refused to swear. 

The plaintiff consented to the Motion. 

Mr. Hart (as Amicus Curias) suggested, that the Course 
is, that the Answer should be received, as the Answer of 
those yi ho swore it. 

The Virii-CHANCELLOR made the Order accord- 

inglyO)* 

(1) See Cooh v. Westall, l Madd. 26.', 


rEAKE 



CASES IN CHANCEK¥. 


311 


PEAKE i;. PENLINGTON. 

T he Question in this Cause turned entirely on the 
Construction of the following Clause, contained in 
Marriage Articles preparatory to a Settlement. 

^^And it is hereby declared and agreed between the 
Parties liereto that in the said Settlement shall be con- 
** tained a Power for the said James Penlington and 
Anna Maria and the Survivor of them to appoint new 
** Trustees and also all such oth^r Powers and I Vovisoes 
for effectuating the Intentions of the said Parties as are 
usually contained in Settlements of the like Nature as 
shall be approved of by the said Richard Peake and 
James Eanishaw (the Trustees) or the Survivor of 
them his Heirs Executors Administrators or Assigns.” 

The Question was, whether Powers of Sale and Ex- 
change should be inserted in the Settlement. 

Mr. Roupell, for the Plaintiff. 

^Ir. Wyatt, for the Defendant. 

The Lord Chancellor declared his Opinion to be 
ihat Powers of selling, exchanging^ and investing in new 
Purchases, are usual in Settlements; and therefore Powers 
of Sale, and Exchange, came within the Meaning of this 
Clause ; and ought to be inserted in the Settlements 


PRESTON, Ex parte {[). 

finiHIS Petition w'as presented by a Bankrupt to super- 
J- sede the Commission, on the Ground, that no A.(rt 
of Bankruptcy had been committed. 

(1)2 Rose’s Bkpt. Ca. 21. 


1813 > 
Nov, 27 - 
Powers of 
Sale and Ex* 
change, insert- 
ed in a Settle- 
ment under a 
Clause in Ar- 
ticles for all 
usual Powers. 


Powers of sell- 
ing, exchang- 
ing, and invest- 
ing in new Pur- 
chases, usual. 


1813 , 
Nov* 30 . 

Denial on a 
Sunday not an 
Act of Bank- 
ruptcy. 


The 
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Cases in chancery. 

The Affidavit in support of the Petition stated, that pn 
Monday the 3d of May last, the Petitioner told one of 
his Creditors, Popple j that if he, Popple^ would go to 
the House of the Petitioner to dine either on Sunday or 
Monday following, the 9th or 10th of May, he would 
settle the Account between them. On the other Side it 
was sworn, that the Bankrupt said to Popple; If you will 
come, and dine with me next Sunday, we will settle.” 
On Sun^y, the 9th, the Bankrupt said to his Servant, 
If Popple comes To-day tell him 1 am gone out to Din- 
ner,” Popple afterwards called ; and was accordingly 
denied by the Servant ; who, after he was gone, went into 
the Room to her Master ; and told him what had passed. 

^\t Samuel Romilly, and Mr. Barber, in support of 
the Petition. 

Mr. Hart, for the petitioning Creditor. 

I'he Lord Chancellor intimated his Opinion ffiat 
this was not an Act of Bankruptcy, but said he would in- 
quire, whether there was any Instance, in which such an 
Act had been held an Act of Bankruptcy. 


The Lord Chancellor. 

The Act of Bankruptcy, on which this Commission is 
grounded, is a Denial to a Creditor on a Sunday, After 
the best Consideration my Opinion is, that, if the Peti- 
tioner did, according to the Representation of the petition- 
ing Creditor, appoint Sunday for settling the Account, it 
is not an Act of Bankruptcy by him to say, he wo#l not 
keep that Appointment to transact Business on that Day. 
On that Ground this Commission must be superseded at 
the Expehce of the petitioning Creditor. 

END OF THE SECOND FART. 
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MURRAY «. JONES. 
FAWCETT V. JONES. 


Rolls. ’ 
1813, 
19.20.25. 


J^ENRIETTJ Laura Pulteney, Baroness of Bath, Construction 
by her Will, dated the 5th of November, 1794', re- of a residuary 
citingj'*^!!!!.! by Articles of Agreement, bearing Date the Clause, after a 
2Sd of Jiilif preceding, previous to her Marriage with lo the 

Sir James Murraif Pulteney, all the real and personal '^'estatrix’s 
Estate belonging to her (except as therein mentioned) were Chil- 

agreed to be conveyed, assigned, surroidered, and trans- ^ 

ferred, to Trustees, their Heirs, Executors, Administrators, ... . 

^ ^ ' ' if 122*1^0 QQf 0110' 

and Assigns, upon Trust (among other Things) that they „ 
should execute such Grants and other Dispositions of the « 
said real and personal Estate onto and to the Use and for « 
the Benefit of such Person and Persons, and for such «. cease,” oral! 
Estate and Estates and other Interests, and subject to but one die un- 
such Powers, Conditions, 8ic. as she should by Deed or der twenty-one 
Will appoint, by virtue of the said Power reserved to and unmarried, 
her and of all other Powers, &c. appointed, that the to another Fa- 
mily ; not a 

Condition : established therefore in the Event of the Testatrix's Death, 
having never had a Child. 


Trustees 
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Tfustees should assign and transfer all her personal 
Estate to her Executors^ upon the Trusts after men- 
tioned. 

The Testatrix then, after making a Provision for the 
Payment of her Debts, as to two-third Parts of a 
Fund of *£4434 : 45 :.2d Three p^r Cent. Consolidated 
Annuities^ appointed, subject to the existing Trusts, that 
the Trustees should pay the Dividends to the separate 
Use of Elizabeth Evelyn Markham for Life ; dud after 
her Decease transfer the Capital among her Children, 
equally, subject to her Appointment, or to her only Child, 
and the remaining third to two other Persons equally ; 
and, in case of the Decease of either or both, upon the 
same Trust, for the Benefit of Mrs. Markham and her 
Issue, as the other two-thirds. 

The Testatrix farther directe.d her Executors to permit 
Sir William Pulteney to have the Use of all her Jewels 
^d Trinkets, except those particularly disposed of, during 
his Life ; and after his Decease, or, in case of his Death in 
her Life-time then after her Decease, to deliver them to 
her eldest or only Son, who shall be then living, for his 
own absolute Use and Disposal, upon his attaining the 
Age of twenty-one Years ; and in case of his Death 
under that Age, then to her next eldest Son, who shall 
live to attain the Age of IVenty-one Years, upon his 
attaining such Age ; and in case she shall leave no such 
Son, who shall live to attain the Age of Twenty-one Years, 
then to deliver and divide the several Jewels and Trinkets 
unto and amongst her Daughters, who shall be living at 
the Time of the Decease of the Survivor of her and the 
said Sir William Pulteney, in equal Proportions (if more 
than one); and if there shall be but one such Daughter, 
then to deliver the whole of such Jewels, &c. to such only 
Daughter, upon her or their respectively attaining the 

Age 
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Age of Twenty-one Years or Marriage, which shall first 
happen; with Benefit of Survivorship; and in case she 
shall have no Daughter living at the Time of the Decease 
of Sir William Pultenei/^ or at the Time of her Decease 
in the Event of. his Death in her Life>time^ or being such 
alf of them shall die under Age and without having been 
married, then to deliver the said Jewels, 8cc. to Mrs. 
Markham; or if she should be dead^ to her Children 
equally, or her only Child. 

The Testatrix, after some Legacies and Annuities, and 
a Direction to her Executors *to deliver such of her 
cWearing Apparel as they thought proper to her Maid 
Servant, and the Residue to and among her (the Testa- 
trix^s) Children; and, in default of such Issue, to Mrs. 
Markham, directed her Executors to pay the Interest 
and Dividends of all the Residue of her personal Estate 
to her Father, and after his Decease to her Husband Sir 
James Pultemy; and after the Decease of the Survivor 
unto and among all and every her Daughters and yoimgcr 
Sons, equally ; and if there , shall be an eldest or only 
Son, and but one such Daughter or younger Son, then 
the Whole to such one Daughter or younger Son, at the 
Age ol Twenty-one, pr on the Marriage of Daughters; 
with Directions for Maintenance in the mean Time, and 
Survivorship, in case of Death, or a younger Son be- 
coming an eldest or only Son. The Will then proceeded 
thus : 

But in case I shall have but one Child living at the 
Time of my Decease be the same a Son or a Daugh- 
ter or in case I shall have tw» or more Sons and #no 
Daughter or Daughters living at the Time of my De- 
cease and all of them but one shall depart this Life uu- 
der the Age of Twenty-one Years or in case I shall have 
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two or more Daughters and no Son or Sons Hviiig at 
“ the 7ime of my Decease and all of them but one shall 
de{>art this Life under the Age of twenty-one Years and 
** without having been married or in case I shall have 
" both Sons and Daughters and all but one being a Son 
shall die under twenty-one Years or being a Daughter 
" shall die under that Age and unmarried,” then in any 
of the said Cases sh^ directed, that the Trustees should 
from and immediately after the Decrease of the Survivor 
of Sir William Pultcny and Sir James Pulteney, stand 
possessed of and interested in tlie wliole of the said Resi- 
due of her personal Estate, &c. upon the same Trusts, 
&c. for Mrs. Markham and her Issue as are before de- 
clared concerning the two-third Parts of the «i*44'34 ;4s:2d. 
Bank 3 per Cent. Consolidated Annuities ; with a Di- 
rection for the Maintenance of such Issue of Mrs. Mark\ 
hamj as aforesaid^ until such Time as their respective 
Portions shall become payable, as she had before directed 
with respect to her own Daughters and younger Sons; 
and in case there shall not be any such Issue of Mrs. 
Markham living at the Time of her Decease, or, there 
being such Issuer if ail and every of them shall depart this 
Life before they or any of them shall have acquired a 
vested Interest in the Residue, in Trust for the Testatrix^s 
only or only surviving Son, as the Case may be, at his 
Age of twenty-one Years, or her only or only surviving 
Daughter, as the Case may be, at her Age of twenty-one 
Years, or upon the Day of her Marriage, unless in the 
Life-time of Sir William and Sir James Palteney^ or Mrs. 
Markham: in that Case to be paid or transferred within 
six Calendar Months next after the^Decease of the Survi- 
vor; but in case she shall depart this Life without Tssiie, 
or leaving such, if all and every of them, being Daughters, 
shall depart this Life under the Age of twenty-one Years, 
not having been married, and all and eyfiy of th^m, being 

Sons, 
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shall depart this Life under such Age, and in case 
there shall not be any such Issue of Mrs. Markham as 
aforesaid living at the Time of her Decease, or there being 
snch Issue, if all and every of them shall depart this Life 
before they or any of them shall have acquired a vested 
Interest in the Residue, then in Trust for the Brothers 
and Sisters of Mrs. Markham then living equally ; and if 
but one, for such only one. 

The Question arose upon the Cltum of Mrs. Markham, 
now Mrs. Fawcett, and her Children, under the residuary 
Clause in the Event of Lady Bqth'a Death having never 
had a Child. 

Sir Arthur Piggott, Mr. Pickards, and Mr. Preston, 
Mr. Hart, and Mr. Trestove, for the Plaintiffs, in the se> 
cond Cause, Mrs. Fawcett and her Children, contended, 
that upon the whole of the Will the Limitation of the Re- 
sidue to Mrs. Fecwcett and her Family could be intercepted 
only by the preceding Limitation taking Effect ; not de- 
pending on a Condition precedent; that the Testatrix did 
not mean to die intestate as to any Pait of her personal 
Estate ; that she clearly intended to postpone an only 
her own to Mrs. Fawcett and her Family ; and 
her Husband Sir JTodtes Pulteney was an Object of her 
particular Attentidif immediately after her Father. 

Samuel Romtlly, Mr. Leach, and Mr. Raithky, for 
Sir John Murray, the personal Represenjative of Sir 
James Pullen^. 

■ The following Cases were cited; Jones v. Westcomb {a), 
Gulliver v. Wicket (b), S tat ham y. Bell (c), Doe on the 

(d) 1 Eq. Ca. Abr. 245, Burr. l644. 
pi. 10. {e) Covtp. 40. I Doug. 66, 

(b) I ffib. 105. See S Note 4, 8. C. 
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of Wa^sonv. Shipphard(a), Doo v; BrahcM\b\ 
Meadows v. Parry (c), Fonuereau v. Fomereau (d)> 
Taylor v. Taylor (e), Calthorpe v. Gough (f)y and White 
V. Barber (g). 

The Master of the Rolls. 

From the opening of this Case I collected, that therti 
had been a Proceeding in the Ecclesiastical Court relative 
to some supposed Variance between the Will, as it stands^ 
Will construed and the Instructions given for preparing it. If I knew 
withoutRegard what those Instructions were, it would be my Duty to 
to the Instruc- construe the Will without; the least Regard to them : but 
tions. I am not in any Manner apprised of their Import: nor do 

I know in what Degree they would, if introduced into the 
Will, obviate any Difficulty in its Construction. Upon 
the Order'of the Limitations in this Will there can be no 
Dispute. The Limitation to Mrs, Markham^ now Mrsi 
Fawcett j and her Issue stands next in Succession after that 
to the younger Children of Lady Bath. Lady Bath bad 
no younger Children iprimd facie therefore the Limitation 
to Mrs. Fawcett and her Issue is to take Effect. But it' 
i» said, that Limitation cannot take Effect ; and conse-* 
quently there is an Intestacy ; because the Limitation to 
Mrs. Fawcett is preceded by, and made to depend upon, 
the Condition, that Lady Bath should have a Child 
or Children living at her Decease : Lady Bath never had 
a Child : the Condition therefore fails ; and with it tht 
Limitation, depending upon it, must likewise fail. 

The Questions then are, 1 st. Whether in Words any such 
Condition is to be found in this Will : 2dly, If in Words^ 

(a) Doug. 75. ' (/) a Bro. C. C. 3gs, 

(If) 3 Bro C.C. 393. Note. 

(c) Ante, Vol. I. p. J24. , (g) 5 Burr. 2703, See. 

(d) 3 Atk. ,315. the J udgment in Humberstone 

(e) \ Atk.3SQ. Y.S^fl«/o«,ffn^s,yol.I.p.'388. 

theti 
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theii whether tlie Intention was, that those Words shouM 
have the Effect of Condition. In m)’ Opinion the first 
Case, put by Lady Bathy namely, that of her having but 
one Child living at her Death, does not contain a Condi- 
tion, that she should have one Child living at that Time, 
At first sight a Proposition relative to the having but one 
Child may seem to include in it, and to imply, the having 
one. That is true, if the Proposition be affirmative ; but 
by no Means necessarily so, if the Proposition be hypo- 
thetical or conditional. The Proposition that A. has but 
one Child, is as much an Assertion, that he has one, as 
that he has no more than one : but when the having but 
one is made the Condition, on which some particular Con- 
sequence is to depend, the Existence of one fe not required 
for the Fulfilment of the Condition; unless the Conse- 
quence be relative to that one supposed Child. As if I 
say, that in case I have but one Child, it shall have a cer- 
tain Portion, it is in the Nature of the Thing necessary, 
that the Child should exist to be entitled to the Portion: 
but, if I say, that, in case I shall have but one Child of my 
own, I will make a Provision for the Children of my Bro- 
ther, it is quite clear, that my having one Child is no Part 
of the Condition, on which the supposed Consequence is 
to depend. My having one Child of my own would ra- 
ther be an Obstacle than an Inducement to the making of 
a Provision for the Children of another Person. The 
Cale I guard against is the having a Plurality of Children ; 
and it is only the Existence of two or more that can con- 
stitute a Failure of the Condition, on which the intended 
Provision for my Brothers Children was to depend. The 
plain Sense of the Proposition is*, that, unless I have more 
than one, the Provision shall be made. 

It might have been apprehended, that Lady BatKt 
having one Child would prevent her from giving the But 

of 
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of Ijcr Fortune to the Children of Mrs. Fawcett. Lady 
says, No : supposing I have one Child, but if 1 
have but one Child, that is, unless I have more than 
one, Mrs. Fawcetfs Children shall take my rjpsiduary 
** Estate.’’ It cannot be predicated, that Lady Bath had 
more than one : she had none. If the Subject admitted 
of Gradation, as it does not, it might be said, that the 
Condition, on Mrhich the Limitation to Mrs. Fawcett de- 
pended, was more than fulfilled. The Circumstance, that 
was to exclude her, was the Existence of more than one 
Child: there is not even one: there is consequently no 
Approximation towards that, which would have occasioned 
a Failure of the Provision. If I am right in this Con- 
struction, a Case exists, in which according to the Provi- 
sion of the Will the Limitation to Mrs. FawcetCs Children 
was to take Effect 

Supposing however I should be mistaken in this^ and 
that the Words do in their proper Sense import a C«i- 
^dition, that a Child or Children should be living at Lady 
Bathes Death, the Question is, whether it would not be 
contrary to the Intention of the Testatrix to give to jthose 
Words a conditional Operation. That Intention must 
undoubtedly be collected from the Will itself; and it is 
quite true, that in the Absence of such Intention it is 
not necessary for those, who resist the Claim of Mrs. 
Fawcett^s Children, to account for Lady Bathes requiring 
the Existence of a Child of her own as the Condition 
of her Bounty to her Friend and Relation : but on the 
other Hand it cannot be denied, 4hat Words of apparent 
Condition may be explained and xontrdled by the Cop- 
text of the Will. 

In Jones v. Westcomh{a) the Words did'prirwa facie 
itqport a Condition. The Court of Common Pleas 

(a) 1 Eq. Ca. Abr. 245. PI. 10. 


thought. 
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thoiiight, the 'will did not furnish sufficient Evidence of 
W Intention, that the Words should not so operate ; Lord 
Hai^ourt and the Court of King^s Bench thought, that 
such an Intention might be inferred from the very Nature 
of the Limitations : no one said, it might not be col*- 
leeted from other Parts of the Will. 

In the Case, cited by Mr. Raithlj/ from Douglas^ of 
Doe V. Shipphard[a) the Wo r da of themselves were 
Words of express Condition : in case my Daughter 

shall survive her Husband but the Court did not say 
they would look no farther for- the Sense of those Words. 
The Reason for not sopplyin'g other Words, supposed to 
be omitted, was declared to be, that upon full Con- 
sideration of the whole Will they did not find sufficient 
to gather such Intention. 


1813 . 

Murray 

Jones. 

Fawortt 

u. 

Jones. 


In this Case it is material to advert to the Place, where 
the supposed conditional Words are introduced; and the 
apparent Purpose, for which they are so introduced- 
Lady Bath had immediately before disposed of the M ass 
of: her Property in favor of her younger Children* She 
had made whatever Provision she deemed necessary on 
the Supposition, that' those Bequests would take Effect. 
Then she begins a Clause with the Words but in case 
itidioating, that she was about to provide for some Event, 
(^posite to that, which she had hitlierto been contem- 
plating ; and she accordingly proceeds to specify Cases, 
in which the preceding Limitation would ha.ve failed by 
the Want of any Children, whom she meant to consider 
Rs younger Children ; if there be but one Child living at 
her Death, or, there being more than one living, if all 
but one happen to die before twenty-one in tlie Case of 
Sons, or twenty-oue or Marriage in the Case of Daughr 


(a)Doug%75. 

Y ters, 


II. 
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' ters, tliere would come to be a Failure of younger Chil- 
dren, and consequently of the Limitation in their Favor; 
and in that Event the Property is limited over to Mrs, 
Fawcett mA her Issue. It is clear, that the Testatrix 
vvas not here prescribing substantive Conditions, in the 
proper Sense of the Word, on which the original De- 
vises should depend; but was specifying Events, in which 
the former Limitation would fail ; and an Opening would 
be made for that, wliich was to be substituted in its 
Place. 

It is true, that the Testatrix has not specified all the 
Modes, in w hich the preceding Limitation might fail ; as 
it might not only by there being but one Child, but also 
by there being no Children ever born. Then it falls 
precisely within Jones v. Westcomb. The Limitation 
over depends on the Failure of that, which precedes it ; 
]but the Testatrix has not taken in all the Modes, by which 
it might fail. Jn Jones v. Westcomb the only specified^^ 
Case of Failure was liy the Death of the supposed Child 
under twenty-one : fhe actual Failure was by the Noiir 
existence of any such Child. 1 do not see, hpw these 
Cases can be distinguished : but, supposing they could^ 
Of supposing the Decision of the Court of Common Pleas 
had prevailed in Jones v. Westcomb, still I conceive, that 
this Case must be decided in favor of Mrs. FawcetV^ 
Children ; as this Will furnishes still farther, and, if pos^ 
sible, stronger, Evidence, that the Testatrix did not coiir 
template the Event of her having Issue as being the 
Condition, on which those Children were to take. I 
allude to the Clause, in which the Property is given over 
to Mrs. Brothers and Sisters ; there Lady Bath 

distinctly puts the Case of her dying wholly without 
Issue; and yet she supposes, thut in such Case nothing 
could prevent Mrs. FawceWs Childnm from taking under 
the Wiir except their not living to the Agp, at which 

their 
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their Interests were directed to vest; for it is only in the 
Event of their dying sooner that the Limitation over is 
to take Effect. This is in E^ct a Declaration by the 
Testatrix, that she did not understand herself to have 
made the Interest of Mrs. Fawcett or her Family de- 
pend upon the alledged Condition. In whichever Way 
therefore this Case is considered^ my Opinion is, that the 
Limitation to Mrs. Fawcetfs Children has taken Effect. 


ALBRETCHT t;. SUSSMANN. 

T he Bill filed by Charles Alhretcht and Charles DaU 

bruckf the former born in Saxony ^ the latter in on Trade 
Westphalia j and both described as resident in France\\\ Enemy’s 
the Character of Consuls of Neutral Slates, stated, that Country, 
the Plaintiffs, carrying on Businesslogether at Bordeaux 
as Merchants, had employed the Defendant as their Clerk; f 
and in 1808 took'hiui into Partnership; that the Profits " 

of the Business had been wholly received by the Defendant, ^ Neutral 
and the Accounts had never been finally settled; so that a 
large Sum was due to th^ Plaintiffs; that the Defendant sidered an 
had attached Goods of the Plaintiffs, sent under a Licence ^lien Enemy ; 
to their Correspondents in London^ on Account of a Sum, and as such 
alledged to be due to him for his Salary: praying an Ac- disabled to 
count and Payment, and aii Injunction. sue, and liable 

to Confiscation. 

Plea of alien Enemy allowed to a Bill for Relief; whether to a Bill 
for Discovery merely, as a Defence to an Action, Queere, 

Merc Description in a Bill not sufficient as an Averment of a Tact : 
but Amendment allowed. 

Y2 
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Alien, carry- 


The 



3:'4 CAS3ES IN CHANCERY. 

1813. . »The Defendant put in a Pica both to tlie Relief and 

Albretcut the Plaintiffs were Aliens, born in Foreign 

Par out of the Allegiance of the King, namely, Al- 
SussMANN* breicnt in Saxom/, and Dalbruck in JVestphalia; and that 
the Plaintiffs before and at the Time of exhibiting their 
Bill* were, and now are. Enemies of the King, volun- 
tarily inhabiting and carrying on Trade within the Realm 
and Territory of Frfiwre, and within the Allegiance and 
under the Government of tlie Persons exercising the 
Powers of Government there ; such Persons being at War 
with, and Enemies of, the King ; and that the Plaintiffs 
w^ere adhering to the said Enemies, &c. 

Sir Samuel Romillj/^ and Mr, Sidebottoniy in support 
of the Plea. 

This Plea of alien .Enemy is good in Equity ; as at 
Law {a). All, that it is incumbent ou the Defend, ^it to 
shew, is, that the Plaintiff was born out of the Realm, 
and is resident in a State at War wkh this Country. A 
Decision lately in the Court of Exchequer, between these 
Parties, that a Plea of alien Enemy woidd not hold to a 
Bill of Discovery, cannot apjdy to this Bill; which prays 
Relief; and the Law is clearly settled, by numerous Cases, 
that an alien Enemy, not. resident here by the Permission 
of the Government, is under a personal Disability to in- 
stitute a Suit either at Law or in Equity ; and whatever 
Right he has is forfeited to Crown : Sparenburgh v, 
Rannati^ne{b), De Luneville v. PliilUpa (c), O'Meatj/ v. 
Wihon [d), McConnell v. Hector (: ). 

(a) On tills Plea, see Lord by Mr. Beamts, p. ITi, 
Jlrc^e^dii/^’sTr. Ch.Pl. p. 188, (h) 1 & FdL lf)3. 

and Mr, Coaper's Tr. Ch. PI. (r) 2 New Rep. ()7. 

p. 246, 247, the An- (./) l 'CW/;;.4S2. 

tliorities there cited; and (r) 3 Poy. Si Pull. 113. 

Elements of Pleas in E(|nli y 


Mr. 
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Mr. Lenchf and Mr. SItadwell, for the Plaintiffs. 

Admilting, that it is unnecessary in a Plea of this Kind 
to aver, that the Plaintiff is an alien Enemy bom, that Re- 
sidence in an Enemy’s Country is sufficient, the Purpose 
of this Residence, authorized by the Law of Nations, ap- 
pears on the Face of the Bill. The Plainliffs not being 
resident in an hoslife Character, the Question is, whether 
such a Residence can exclude their Right of suing; 
assuming, that Saxony and Westphalia are at least Neu- 
trals, if not in Amity with thii^ Country : the Plea hav- 
ing no Averment, that they are alien Enemies. The late 
Case in the Exchequsr must govern this. The counter 
Demand, which the Plaintiffs have against the Defendant, 
though not a Ground of set-off at "Law, is a good De- 
fence here. 

The whole Object of the Bill is Matter of Defence ; 
and thiaPIea, which receives no Favor in the Courts, would 
in this Instance pi^oduce manifest Injustice. 

Sir Samuel llomilly, in Reply. 

The Residence of the Plaintiffs in France, as C^nsulsof 
States in Amity with this Country, is not b|Qught forward 
by a distinct Allegation in the Bill; appearing only in 
their Description : but, admitting that as a Fact, the 
Plaintiffs, as private Individuals, carrying on Business, and 
thus increasing the Wealth and promoting the Prosperity 
of an hostile Country, have no Claim to the Protection, 
that would otherwise be due to their public Character. 

The Plea alledges distinctly, that they are adhering to 
the King’s Enemies. If tie late Case in the Court of 
Exchequer was decided on the Ground, that the Bill was 
a defensive Measure, it bears no Resemblance to this Case, 

Y 3 upon 


1813- 

AtBKeTCUT 
». ■ 

SUSSMANN. 



52lt 

I8l3. 

AI.BHBTCMT 

V, 

SUSSMANN. 


GISES IN CHANCERY. 

upon tL Bill foraying equitable Relief, That Dedsian is 
new; and contndicta Daubigny v. Davallon (a). The 
Effect of this Plea may be Injustice in a particular In- 
stance : but it stands upon Grounds of public Policy. 

The Vice-Chancellor. 

If the Description of the Plaintiffs, as Consuls of 
Neutral States, constitutes a sufficient Averment, so as 
to put that Fact in issue, the Question it, whether Mer- 
chants, residing and carrying on Business in France, and, 
as is distinctly averred by the Plea, adhering to the King’s 
Enemies, are, in respect of their' diplomatic Character, 
ejLempted from the general Disability to sue in an English 
Court of Justice, which attaches upon an alien Enemy ; 
and in my Opinion they are not so exempted. 

The next Objection to the Plea is, that this Bill is a 
mere Matter of Defence; seeking no Relief beyond the 
Means of resisting the Action, broughj^by the Defendant, 
and establishing an equitable Set-off. The Case in the 
Court of Exchequer has gone the Length of deciding, 
that to a Bill merely for Discovery, as a Defence at Law, 
this Plea would not hold. In that Case, which I recollect, 
the Court had great Diffic;ulty ; and they considered the 
Bill merely as a Defence at Law ; and the Principle seems 
to have been, that, if an Alien may be sued at Law, as he 
would be allowed Process to compel the Attendance of 
bis Witnesses, he should have a Discovery for the same 
Purpose: but 1 did not understand the Court to lay down, 
tliat an alien Enemy could have any Relief, or any Thing 
but Discovery merely; and a Decision to that Effect would 
lead to the most extensive Consequences. The Argument 
from the Injustice, which may be the Effect of this Plea 


in 


(a) 2 462 . 
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iXi the particul ar Instance^ is ans wered by th^ Observation, 
tfaat it stands on public Grounds. An alien Enemy not 
only has not the Right to sue, but has not the Right to 
the Property; which is forfeited to the Crown; and the 
Failure of private Justice, assuming that to be the Result 
of the Plea, is a Sacrifice due to public Policy. This 
Plea therefore^ being a substantial Bar to the Suit, and 
containing all necessary Averments, must be allowed. 


1813. 

Albretcht 

SUS$MANN. 


From tins Decree the Plaintiffs appealed. Nov, 27 - 

Mr. Leach, and Mr. Shadwell, in support of the 
Appeal. 

Sir Samuel liomilly, and Mr. Sidebottom, for the De- 
cree. 


The Lord Chancellor. 

Against this Plea of alien Enemy it is contended, in the 
first Place, that there is a specialty in the Case ; the Bill 
representing the Plaintiffs as Consuls of Neutral States ; and 
being invested with that Character, it is insisted, that the 
Plea cannot be maintained. To that the Answer is, that 
the Bill contains no Averment, that the Plaintiffs are Con- 
suls; to which I am inclined to assent: but if the Dif- 
ficulty turned on that, I should have permitted them to 
amend by stating that Fact. For the Purpose, therefore, 
of expressing my Opinion on this Case 1 shall take the 
Bill as averring, that the Plaintiffs are Consuls. 

It is theff contended, that, if they are residing there as 
Consuls, that Character cannot protect them, acting as 
Merchants; and the first Question is, whether this is h 
Y 4 good 
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1813. 

Albme I CHT 
V. 

SOttSMANN. 


Plaintiff, en- 
titled to Dis- 
CQVery^only, 
praying Relief, 
general De- 
murrer lies. 


good Plea to « Bill of Discovery, Wkh reference to that. 
Point there have been two Decisions in the Counts of 
chequer^ contradicting each other, and at the Distance of 
tweujy Years. The Oround of the last Decision was, 
that the Defendant at Law was entitled to,|i Dis<jpvery, to 
del^end himself against the Action brought against him. 
It is not however necessary t# determine in this Case, 
M'hiclr of the Decisions in the Court of Exchtquer is 
right; as, I apprehend, it is now. settled, that if a Plaintiff 
is not entitled to Relief, and he tiles his Bill for Discovery 
and Relief, be is not entitled to the Discovery; but if lie 
is entitled to Discovery only, the Bill must be framed for 
that Purpose (a); and this Bill, beyond the Discovery, re- 
quires Relief by an Account and Payineut, and an In- 
junction. 


It is urged, that the Plaintiffs, being Consuls, cannot 
be treated as Neutrals; as they might have been, if theyr 
had not a commercial Establishment in an Enemy^s 
Country, and I am of Opinion, fortified by having re- 
course to those best qualified to inform me, that, if a Con- 
sul, or a Person having even higher Privileges, resiriing in 
an Enemy’s Country, not content with acting in that Cha- 
racter, embarks in^mercantile Transactions, his individual 
Character is not merged in his national Character, which 
caunot protect him from the Consequences of those 
Transactions. It is therefore, the Habit, not. only of this 
Country but of others, to confiscate, as Enemy’s Property, 
the Goods of such Persons, So acting; as, if one of the 
King’s Subjects engaged id Trade in an Enemy’s Country, 
his Property would be confiscated ; and he would not be 
allowed to sue here. The Question is, whether there really 
is in this respect any Difference between a Neutral and one 

{a) Gordon v. Simkinson, lisk^ id Ve$^ 54*4, and the 
iiVes,5gQ. Baker v. Note (a), 553. 

of 



CASES IN chancery. 

989 

of the Kki^’f Subjects. I^do not find, that there is any; a 
Neutral, so residing, being what is called, an Enemy Mer- 
chant. On the Whole this Plea meets the Case; and 
therefore the Decree of the Vice-Chandellor, allowing it, 
must be affinnedi 

ISIS. 

'-W 

Albretcht 

V . 

SuSSMAKIf. 

FORMAN 1-. HOMFRAY. 

1813, 

Lincoln’s 
Inn Hall. 
Nov, 30. 

fTl HE Bill, filed by one Partneragainst the other, prayed, No Relief up- 
that the Defendant might be held responsible for a on a Bill by 
Sum, taken by him out of the Partnership Funds, and for one Partner 
another Sum, a Debt released by him, and Payment of such against an- 
Sums into the Cash of Copartnership, or to the Account- other, notpray- 
ant-General in trust in the Cause ; or, in default of such ^ Dissolu- 

Payment, that an Account might be taken between the 

Plaintiff and Defendant of the Copartnership Dealings, 
andan Injunc^tioii, restraining the Defendant from receiv- 
ing the Partnership Monies, &c. The Prayer did not 
extend to a Dissolution. 

The Defendant having put in his Answer, a Motion 
Nvas made by the Plaintiff, that the Defendant may be or- 
dered to pay into Gdurt, or into the Cash of the Copart- 
nership, a Sum of «£l478fl4^ : 6rf. admitted in his An- 
swer to be due from him to the Copartnership Concern in 
respect of his Deficiency of Capital. 


Sir Samuel Romilly^ and .Mr. Barber, in support of 
the Motion. 


Mr. Leach, (or the Defendant. 

The Lord Chancellor said, he did not recollect an 

[330] 


Iftauce of a Bill, fil^ by one Partner against .the oilier, 
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prajriDg an Acicount merely* and not a Dissoll^bB ; pro- 
‘'JbsMAN c«e‘ling on the Foundation, that the Partnership was to 
continue. 

HoMrroATi 

’ Sir Samuel Komilly admitted, that % would be ex« 
tremely difficult to produce an^ Authority ; but said) he 
had a strong Impression, that he had drawn such Bilb ; 
observing, that the Continuance of the Partnership was the 
Ground of the Jurisffiction here ; as, if the Partnership 
was determined, either Party might proceed, at Law, to 
have the Account taken before' Auditors (1). 

The Lord Chancellob observed the Inconven^nce, 
that, if a Partner can come here for an Account merely, 
pending the Partnership, there seems to be nothing to 
prevent his coming annually (a). 

The Motion was refused (b). 

(a) In the late Cases of nership. Waters v. Taylor, 
the Theatres the Court re- ante, 15 Ves. 10. See ante, 
fused to take Jurisdiction Vol. 1, 158. 
upon any other Principle Ex Relatione, Mr. 

than a Dissolution of Part- Barber, 

1813, 

Lincoln’s 
Inn Hall. 

9. TURNER ». BAZELEY. 

After Answer, fTYHE Plaintiff, having obtained the conamon Injunc- 
not excepted -I. tion to restrain the Defendant’s Proceedings at 
to. Liberty to Law, moved after Answer for Liberty to amend the Bill, 
amend the Bill 

without Prejudice to the InjuncUpn, staying Proceedings at Law, 
being the common Injunction, not upon the Merits, refused with Costs. 


(1) Exfom Bax, 2 Yet. 388, l filsA. and Xgf: 205. 309 

tby 
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by adifitig the Names of three Persons, as Defendants, 

** and in stfch other Manner as he shall be advised, with- 

out Prejudice to the Injunction.” 

M.V. Rkh&rds^ Sir Samuel Romilly, and Mr. Daniel, 
in support of the Mot}on. 

Mr. HaH, znA Mr. Wyatt, for the Defendant, were 
stopped by the Court. 

The Lord Chancelor said, he recollected no In- 
at^ce of such a Motion: the Rule of the Court, ad- 
mitting a Plaintiff, having obtained an Injunction on the 
vMerits, to move to amend without Prejudice to the In- 
junction, does not authorize such a Motion previously to 
a Discussion of the Merits; this Motion also extending 
to an Amendment of the Bill in any Manner; the Plain- 
tiff is in that Stage, that entitles him to sustain the In- ^ 
junction by shewing Exceptions for Cause, gr shewing 
Merits ; but is not entitled to amend. 

The Motion was refused, with Costs. 

1813 , 
Lincoln’s 
Inn Hall. 

AYNSLEY X. WORDSWORTH (1). Dec. Ma 

T he Bill, filed by the Executrix of the late Rector Composition 
of the Parish of Backing, stated, that he had en- for Tithes, re- 

tered into Agreements with the several Occupiers of ceived after the 

Qeath of the 

Incumbent by the Successor, apportioned with reference to the re- 
spective Periods of Enjoyment. 

(1) Bentham v. Alston, i Vern. 204. 
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J 81 3. Lands witliin the Pariah, to receive Conipositioi||^^,^ayable 
Ayn^by at Michaelmas^ in lieu of Tithes: that after bis 

^ Death j oil the 6th of May^ 1808, the Defendant, being 

Words- collated to and inducted into the Rectory, received from 
WORTH, Occupiers the whole of the Composiliops, which be- 

came due at Michaelmas^ 1808. . The Hill, claiming a 
reasonable Share of such Compositions, in proportion to 
the length of Time, during which the late Incumbent con- 
tinued Rector in the Year, in which such Compositions 
accrued due, prayed an Account and Payment accordingly. 

The Answer insisted, riiat the Composition, received 
by the Defendant, should be divided between him andlhe 
PlaintifF in the following Mode ; that the Share, to be 
paid to the Plaintiff' should be to the Share, ^ retained by 
the Defendant, as the Quantity of titheable Produce from 
Michaelmas 1807 to the Death of the late Incumbent 
was to tlie Quantity of titheable Produce from his Death 
to Michaelmas following. 

Sir Samuel Romilly, and Mr. Bell^ for the Plaintiff. 

The Defendant, having confirmed, by receiving, the 
Composition, has clearly taken some Portion, to which he 
is not entitled ; and the Question can only be,, what is that 
Portion. This Case falls within the Equity of the Sta- 
tute (fl), apportioning Rent between the Representatives 
of a deceased Tenant for Life, and the Person succeeding 
in Remainder. That Statute has been extended by 
Equity to the Case of Tenant in Tail ; Paget v. Gee (6). 
The Mode of apportioning the Composition, suggest- 
ed by the Answer, is impracticable : the Parties to the 

(a) Stat, II Geo, 2. c. Ip. 482. 1 BurrC% Inst. 633. Ed. 

(h) i^wW.lpS.gMod, Rep. 20. Tit. Distress, 

Composition 
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Compd^on having on ttte Faith of it kept no Accoitht of 
their Tithes ; and there is not an Instance of adopting that 
Mode. The Anonymous Case (ii) in Bmhury is unintel- 
ligible; referring to Muley v. Webber (b ) ; where an Ap- 
portionment was decrfeed. Ta/bot v. Salmons (c ) is no 
Decision upon the Point ; and Hawkins v. Kelly (d) was 
compromised. Time, by analogy to the Statute, affords 
the only Principle for determining the Proportion, 

Mr. Hart, ixnd Mr. Shadwell, forlhe Defendant. . 

No Authority can be produced for Apportionment in 
the Manner suggested by tliis Bill; and Williams v. 
Powell (^'), which follow ed Hawkins v. Kelly ^ establishes, 
that the Division must be made on the Principle, for 
which the Defendant contends. The Right of the Tenant 
for Life, entitled to Emblements, has no Analogy tg the 
Rector’s Right, attaching only on Severance. The Court 
can apportion by no other Rule than the Title. This is not 
in the Nature of Interest of Money, accruing de Die in 
Diem: (1) the Moment of the Predecessor’s Death is to 
be looked at ; and the Tithes then due, as severed or ac- 
crued, belong to his Representatives. 

Sir Samiiel Momilly, in Reply. 

The Rule, proposed by the Plaintiff, is certain, and its 
Application free from Difficulty. No sound Distinction 
exists between Rent and Com[)Osition ; both annual Pay-^ 
meutg ; not accruing de Die in Diem; though received at 
particular Periods. The Rule, laid down in Williams 
V. Powell c’dunot be applied. This being a Composition 

{a) Buu. 2g4. (d )8 .F«. 308. 

(h) 2 Eq. Ca. Abr. 704. (e) 10 East, 269 . 

(c) 2Eq,Ca.Abr. 704. 


for 
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worth* 


( 1 ) Batmer v, Lowe, 13 Ves. 135. 
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for all Ibe Tithes, great and small, how on the Defendant’s 
Principle can the Proportions be ascertained? With the 
Exception of Paget v. Gee, no Case was cited to the 
Court of King's JBe/rcA; which certainly was not aware 
of Whitfield v. Pindar (a), a Case at Law, deciding the 
same Point. 

The Vice-Chancellob. 

Dec. 10. In determining the general Question, what is the Mode 
to be adopted for apportioning this Composition, it is 
proper to consider, how it stands upon Authority. With 
Apportion- respect to Land, the Statute of George the Second (6) 
ment of Rent has enacted, that Time is the only Measure ; and in Cases 
under the Sta- relating to Land, though not within the express Words of 
tuteilGco. 2. the Statute, the same Rule is established by Paget v, 
c. Ip^apd by Vernon v. Vernon (rf), Hawkins v. Kelly (c), 

Analogy to it, j Whitfield v. Pindar {/): but a Distinction is taken as 

with reference Tithes ; which, it is said, are not within the Act: and I 
agree, that a Composition for Tithes is not w ithin it. I 
mention the Anonymous Case in Bunhiiry (g) merely to 
dispose of it ; and that it may not be supposed to operate 
on my Judgment. A material Feature in the Case of 
Paget V. Gee is, that the Tenant submitted to pay the 
Rent. The Judgment is, that upon Payment, from a con- 
scientious Motive, by a Person not obliged to pay in re- 
spect of a Lease expired, a Right arises to take from the 
Person, receiving the Payment, a Portion, to which he was 
not entitled. This Principle, acted upon by Lord Hardr 

(iz) C. P. 781, cited (d) 2 Bro. C. C. OSQ. 

8 Fes. 311. {e) 8 Ves. 308. 

(b) Stat. 11 Geo. 2. c. 19. (/) In the Court of Com- 

B. 15. mon PleaSy cited 8 Ves, 81 1 

(c) Amb, 198. 1 Burn*s by the Lord Chancellor - 

Just.63d, Tit.Dzj^re«5, 6. 18. (g) Bunt. 294 :. 

Ed. 20. 
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wicke in that Case, is strongly fortified by what fell from 
Lord Eldon in Hawkins y. Kelly; which Case, though 
not expressly deciding th«| Mode of Division, I consider 
as laving down the Principle, that must govern Appor- 
tionniefit ; and recognising the Analogy between Tithes 
and Land. The Demise of the Tithes and Glebe might 
perhaps liave been fairly considered as within the Statute 
a Least: made by Tenant for Life : the Case however was 
not decided, or argued, on that Principle; but turned 
upon tilts, that a Person, under no « obligation, having 
from conscientious Motives made a Pa>me»it, that Pay- 
ment was taken for the Use of the Person, under w'hom 
the Enjoyment was had ; and by strict Analogy to Land 
the Lord Chancellor determined, that there should be an 
Apportionment. 

It is said, however, that Profits of Land, arising de Die 
in Diem, differ from Tithes : but there is no substantial 
Distinction ; since every Day yields some titheable Matter, 
either personal, predial, or mixed; and Tithes may per- 
haps more properly be said to arise de Die in Dienu The 
Composition is a Money Payment for the whole Year, 
substituted for Tithes in Kind; leaving the Occupier to 
cultivate as he please-^, free from Apprehension of being 
compelled to render an Account. The Law considers the 
Rector or Vicar a> a public Functionary, entitled to some 
Compeiisaiion for the Duty performed ; and Time is the 
proper Measure of that Compensation. 

The Case standing thus upon Principle, and upon the 
Authorities, antecedent to fVil/iamsv. Powell (a), I am dis- 
posed to cuiisidei this Contract as if it was still in Existence. 
The Delendaiit, not taking Advantage of the Death, but 
upon a moral Consideration recognising the Contract, 
makes the Paymeuti as if it was still in Force. It has no 
(a) 10 Eastf 269. 
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Reference to Tithe in Kin3 throughout that Yeair, 6ut 
relating merely to a Money Compensation, one uniforin 
Payment throughout the Year, without Distinction of who 
was Rector at one Time, or another, what would have 
been the beneficial Right at different Periods, had no Con- 
tract been made, is inimatei lal : there being no Right to 
Tithe in Kind : but the Division attaching only upon a 
Money Payment. Under the Contract, made with the 
deceased Rector, the Occupier had enjoyed his Land 
free from Tithe : and the succeeding Rector is willing to 
consider the Contract as in Force ; and the Parties hav- 
ing bound themselves so to consider it, the Payments are to 
be made upon that Principle, necessarily excluding Pay- 
ment of Tithes in Kind. 


JVilliams v. Powell, which is the Case of a Vicar, 
upon a fair Consideration of it does liot appear to me in- 
tended to determine the gemral. Question. All, that was 
decided, was, whether the Sum of £20, paid into Court^ 
covered all the Plaintiff could be entitled to ; involving 
no general Rule. The Report does not State, what the 
Vicarial Tithes were. The Rcprescnlalive clearly could 
not be entitled to a Participation of the new Composi- 
tions, subsequent to the Death; yet no Distinction is 
made ; though the Action ought to have been confined to 
the Compositions made by the preceding yicar. The 
Case of Hawkins v. Kelli/ (a) was not noticed, llie 
Principle of Lord Hardwkke and Lord Eldon is, that 
the Payment was made by a Person under a moral, 
thougli no legal. Obligation, not upon a Consideration 
of the Value to the Tenant or Landlord at one Time ot 
another; which does not giye the fair Proportion. As 
applied to the general Case, it cannot be anticipated, how 
much had become due to the one or the other. The 

(a) 8 Ves. 308. 


Effect 
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Effect therefore of considering the last Case (a) as laying 
down a general Rule, setting up the Value, and not the 
Time, which antecedent Authorities had taken, as afford- 
ing the just, legal and equitable. Rate for ascertaining the 
Apportionment upon a simple Payment to the Successor, 
would be great Injustice ; and the Consequences of adopt* 
ing such a Rule upon the general Question, as ap- 
plicable to all Rectors and Vicars, would be most incon- 
venient. 


1813. 

Aynslby 


V, 

WOBDS- 

WORTH. 


The Plaintiff therefore is entitled to an Apportion- 
inent with reference to the Period pf Time, during which 
the last Incumbent lived; and the Defendant must ac- 
count upon that Principle ; but so much Doubt has been 
thrown upon the Subject by the Case of Williams v. 
Powell, that I shall not give Costs. 

(fl) Williams v. Powell^ lOEast, 269. 


SAMPSON V. SAMPSON. 

^HJRLES Sampson, by a Will, dated the 27th of 
June, 1795, duly attested to pass real Estates, after 
several specific Legacies, gave the Remainder of his Pro- 
perty, so far as he was able, to his Wife ; whom he appoint- 
ed Executrix. By a second Will, dated the 28lh of June, 
1806, expressly revoking the former Will, but attested by 
two Witnesses only, he gave the whole of his Property to 
Trustees for liis Wife for Life ; with Remainder to his 
eldest Son ; he paying an Annuity of <£*50, or the Sum of 
<£1000 to his other Children. The Testator died in 
October, 1806. 

VoL. II. 
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Surrender not 
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llil3. T[Tie Bill, filed by Charles Sampson, the eldest Son, 

Sampson claiming under the Will, prayed, that Lionel Sampson, the 
youngest Son, and Heir according to the Custom, might be 
Sampson. decreed to suirender the Copyhold Estates, of which his 
Father died seised, to the Use of his Will. 

The Master’s Report stated, that the Testator Charles 
Sampson at the Date of his first Will was seised of certain 
undivided Parts of certain Tenements, held of the Manor 
of Battersea and Wandsworthy 2 ii\d of the Manor of Darns* 
Jbrd; which he did not surrender to the Use of his Will ; 
and that Lionel, as his youngest Son, was his Heir accord- 
ing to the Custom of the said Manors. 

The Master farther found, that Charles Sampson, at the 
Date of his second Will, was seised of the several Copyhold 
Estates before mentioned, and also of Freehold Estates, 
and other Copyhold Estates, devised to him by the Will of 
his Father, Thomas Sampson, and held of the Manor of 
Durnsford ; and that by a Copy of the Court Roll of the 
said Manor, dated the l6th of Septemher, 1802, reciting, 
that at a Court Baron, held the 28th of /IprH, 1800, it 
was presented, that Charles Sampson, by an Instrument 
ill Writing, dated the 13lh of June, 1802, appointed Ralph 
Langton his Attorney to receive Admission to all the Copy- 
liold Hereditaments, of which Thomas Sampson died seised, 
and after such Admission to surrender the same to such 
Persons as Charles Sampson by his last Will in Writing, 
then already signed, sealed, published, and declared in the 
Presence of, and attested by three Witnesses, or there- 
after, to be signed, &c. and to be so attested, had, given, 
devised, limited, or appointed, or should give, devise, limit, 
or appoint, the same; and that at the said Court Charles 
Sampson by the said JRa/jw/iLawg^owhis Attorneyproduced 
the Probateof fh^WfSXof Thomas Sampson, and prayed Ad- 
mission as Tenant ; and thereupon the Lord by his Steward 

granted 
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grantjed the same to the said Charles Sampson by his At- 
torney to hold to Charles S'flWj)So«,his Heirs and Assigns for 
ever ; and afterwards at the same Court Charles Sampson 
by his Attorney the said IL Langton surrendered the 
same Premises to the Use of such Persons, and for such 
Estates, Uses, and Purposes, as Charles Sampson should 
by his last Will and Testament, made or to be made, 
nominate, limit, direct, or appoint. 

The Cause was heard for farther Directions. 

Mr. and Mr. Wingjuldj hr the Plaintiff. ^Sir 

Arthur Piggott^ for the Defendant. 


The Vici -.Chancellou. 

1 H? (x^iu stion \s, whether a Court of Equity will take 
llii * ^)p}hold Ivstate, not surrendered, from the custom- 
er,' Heir; to whom, the Will having no Effect for want of 
a Surrender, it has descended at Law; and compel a Sur- 
render in Eav(uir of the Devisee, the eldest Son, retaining 
ihe Fi cehold Estate, as Heir at Law. The Testator by 
the Power of Attorney to Langton signified his Intention, 
that ti e Coj^yhold should pass only by a Surrender to the 
Use of a Will, attested by three Witnesses; and, though gr- 
neraily, wiicrt theic aie both Freehold and Copyhold 
Estates, and the Copyholds are not surrendered, nor men- 
tioned in tlie Will, tijey shall not pass, it is contended 
tiiat, this latter Will being attested by two Witnesses only, 
a different I? ulc is to prevail. This is not the Case of sup- 
plying a Surreruh r for Creditors ; and there is no Instance 
of doing it for i W ife or Child, where Copyhold Estate 
was not expressly mentioned in the Will. Bi/as v. Bgas (-/) 
and many other Cases shew, that this was always required 


1813. 
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(//) 2 Vcs. 1^4. 
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ill 
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in that Case; that no Implication from Words, however 
large and general, would do without the Term Copy- 
"hold;*’ though a probable Intention might appear to 
comprehend both Freehold and Copyhold ; where, for In- 
stance, the latter constituted the Bulk of the Estate ; the 
Freehold being inconsiderable. 

The Novelty of this Attempt for the first Time to 
break in upon that established Rule by supplying the Want 
of a Surrender in Favor of a Cliild in a Will, not men- 
tioning Copyhold Estate, the Testator having both Free- 
hold and Copyhold, is a fiufficient Objection. It is said 
that, as this Will, being attested only by two Witnesses, 
tan have no Operation upon the Freehold Estate, tlu refore, 
the Copyhold shall pass ; ut res niagis valeat ; and by Ana- 
logy to those Cases, where the Term " l,and’* has been 
held to comprise Copyhold Estate, there being no Free- 
hold : but here is no Analogy to that Case. The Reason 
this Will has no Operation as to the Freehold Estate is, 
not from any Defect of Intention, but the positive Rule, 
prescribed by the Statute ; which would have had equal 
Effect, if the Expression had been “ Freehold Land.” 

The Result is, that the Will being equally inoperative as 
to the Freehold and the Copyhold Lands, each Estate 
must descend to the Heir, according to L.aw. 


STRATFORD 
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1813, 

Dec. 15, 16, 
17. 23. 

STRATFORD r;. BOSWORTH. 


T he Bill prayed the specific Performance of an 
Agreement to sell to the PlaintiflF a Piece of Land 
consisting of something more than three Acres ; as con- 
tained in the following Correspondence. 

Letter from the Defendant to the Plaintiff, dated the 
26th of October^ 1808 : " Having appointed to give you 
a Price of the Land To-day, which you are desirous to 
purchase, I do so by Note ; Business at a Distance not 
permitting me to call upon you. One Part of the 
^ Land being particularly valuable to me for the Purpose 
of foddering upon, and independently of this it being 
no Object to me to sell it, I am not inclined to part 
with the Land at a less Price than £\00 per Acre clear 
of allExpences: both Pieces next the Brook being 
lakeu/^ 


Contract for 
Land by Let- 
ters sufficient 
within the Sta- 
tute of Frauds ; 
not specifically 
executed, un- 
less upon a 
fair Interpreta- 
tion importing 
a concluded 
Agreement ; 
and not doubU 
ful, whether 
only Treaty. 

Words con- 
strued so as to 
have some 


On the 2d of November the PlaintifiF returned this An. 
swer : I think the Price you put upon your Land is, 

under all its Circumstances, infinitely greater than 1 
could have expected. If however you think it is a fair 
" Price between Gentleman and Gentleman, and you 
would have put the same Price upon it to any indiffer- 
ent Purchaser, it will not become me to chafifer about 
it; and I have therefore inclosed a Memorandum of an 
Agreement between us, leaving a Blank only for the 
Price ; which I shall leave it to you to fill |up with as 
much less a Sum as you shall upon Consideration think 
fit, and if not a less with the Sum per Acre you men- 

Z n tion^ 


Meaning, ra- 
ther than re- 
jected : there- 
fore Vendor 
proposing a 
Price, clear of 
all Expences, 
construed, that 
the Purchaser 
should bear the 
Expence of 
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Title ; the Law 
imposing on 
him the Ex- 
pence of the 
Conveyance. 
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tion, and I beg you will sign and return it to me To- 
day.” 

The Defendant returned the inclosed Paper unsigned ; 
and on the 3d November wrote the following Letter : 

With regard to the Price of the Land in question it 
is entirely a Matter of Indifference with me, whether 
you accept of it, or not ; consequently do not think the 
Price unreasonable. Before 1 should think proper to 
sign an Agreement for the Land, I should like to have 
the Measure ascertained : lest it should cause Dispute. 
If you w ill have the Goodness to send me your Direc- 
lion in London, I will immediately get the Land mca^ 
“ sured, and send you the Particulars. Then I shall have 
no Objection to sign an Agreement.” 

On the 10th oi Jamiary, 1809, the Plaintiff, having 
received the Survey, wrote the following Letter : 

I have received the Survey and Admeasurement of 
the Close, which you sent me by Mr. Williams, and I 
conclude is correct. I do not suppose, that as betw^een 
you and me any more formal Agreement is necessary 
than what has already taken place j that is to say, that 
I am to pay after the Kate of of 100 per Acre for the 
Land ; and to be put into Possession at Lady^Day next. 
The Price is no Doubt very great; and I must beg, for 
Reasons, that may be obvious to you, that you will not 
mention to any Person what it is ; but among others 
because it may be prejudicial to me in the purchasing of 
some other Bits of Land. You will be pleased to fa* 
‘^ vour me with a Line, to let me kiiow^, if you do or do 
not wish a more formal Agreement.” 



On 
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Oil the 16th of January^ the Plaintiff inclosed a for- 
mal Agreement; which the Defendant, understanding that 
it did not stipulate for the Plaintiff’s paying the Money 
clear of all Expences, refused to sign. 

The Answ^er stated, that by the Expression “ clear of 
“ all Expences/’ in the Letter of the ^^6th of October ^ the 
Defendant meant, that the Plaintiff should bear the Ex- 
pcnce of making out the Defendant’s Title, and all other 
Expences, to be incurred by the Sale ; admitting, that he 
would have sold on the Terms proposed by the Letter of 
26th of October ; and sent the Admeasurement according- 
ly : supposing the Plaintiff acceded to his Terms; but as 
he^had not the Answer, insisted on the Statute of Frauds ; 
submitting, that the Letter of 26th October is not to be 
considered as amounting to an actual Agreement to sell. 

Sir Samuel Romilly, and Mr, CookCf for the Plaintiff, 
contended, that it is now established, that Letters may 
constitute an Agreement; though the Parties look to the 
Execution of a more formal Instrument : Fowle v. Free* 
man (a), 

Mr. Richards, and Mr. Newland, for the Defendant. 

Here is no Agreement, binding within the Statute of 
Frau<}^ (b). Admitting, generally, that such an Agree- 
ment may be constituted by Letters, and is not waived by 
the Intention to have it put in more formal Terms, these 
Parties never came to any Conclusion : the Proposal, 
made on each Side, not being accepted. The Defendant 
expressly stipulates, that he will not be at any Expence : 

(a) 9 Ves. 351. {b) Stat. 29 Ch. 2. c. 3. 
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the only Interpretation of the Words clear of all Ex- 
penees as it is notorious^ that the Expence of the 
Conveyance is always borne by the Purchaser. Admitting 
the PlaiiUitf’s Construction of those Words, it is a Case pf 
mutual Mistake. The whole Amount of these Letters 
howevjBr is a Treaty, which never reached its Conclifsion. 

Sir Samuel RomtUyy in Reply. 

To constitute an Agreement by Letters it is necessary, 
that the Intention of the Parties to close upon certain 
Terms should appear : nc)t that it should be clear beyond 
all Possibility of Doubt. The Danger, against which the 
Statute was directed, is obviated by the Writing and Signa- 
ture. The fair Result of this Correspondence is an Offer 
to sell at of loo per Acre; with an Intimation, that he is 
not inclined, not positively that he will not, sell for less : 
that Offer accepted by the Plaintiff, with an Invitation to 
make an Abatement. There is nothing inconsistent in 
what follows ; requiring a Survey before signing a more 
formal Agreement; which was merely to guard against 
Dispute as to the Quantity. The few Words “ clear of 

all Expellees,” which have slipped into this Letter, 
cannot have the Effect of binding the Purchaser to bear 
the Expence of an Abstract of Title ; the Extent of which 
he could not conjecture, and the Vendor might know to be 
enormous. How many Persons have no Abstract^* It is 
by no Means a necessary Conclusion, that a Country Gen- 
tleman is acquainted with the Rule, that the Expence of 
the Conveyance falls on the Purchaser: but whatever 
Doubt might arise from thdse Words is removed by the 
subsequent Correspondence; clearly confining thejp to 
those Expcnces, which a Purchaser is to pay. 


The 
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The Vice-Chancellor. 

The Objection upon the Statute of Frauds (a) is an- 
swered by tl}e Correspondence. It is unnecessary there- 
fore to coii**ider Freeman v. Fowle{b), or the other Aii- 
Uiorities upon that; and the real Question is, whether 
these Letters Ho constitute an Agreement. If they are suf- 
ficiently explicit to indicate the substantial Terms on both 
Sides, the Subject of Sale and the Price, affording suffi- 
cient Materials for a more formal Contract, the mere De- 
fect of Form will not prevent the Execution of the Con- 
tract in a Court of Equity. The* general Character and 
Description of this Correspondence is applicable to Treaty, 
preliminary Proposal, leading to, rather than constituting, 
Agreement; which, if it exists, is not ascertained by one 
Paper, signed by both Parties; but must be extracted from 
distinct Papers, containing Proposal and Answer on each 
Side ; to be put together ; and the substantial Result col- 
lected ; whether it is clear, that the Parties understood 
each other; and the Terms, proposed by the one, were ac- 
ceded to by the other ; as, unless that is ascertained, there 
is no Agreement. If the substantial Terms are suffi- 
ciently expressed, collateral Circumstances, not contradict- 
ing, but consistent with, them, may be supplied, as vir- 
tually comprehended in the Agreement expressed. 

Upon the Effect of Letters, as constitiitipg an Agree- 
ment, to be executed, upon which Sir James Mansfield 
has intimated (r), that some Cases in this Court have 
gone too far, the Principle is thus stated by the Lord 
Chancellor in Huddleston v. Briscoe {d) : 

(a) Stat. 29 Ch. 2. c. 3. v. Bennet, 

(h)gVes. 351. (d) 11 5S3. See 

(c) 3 Taunt. 173, ^llen sgi. 
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The Court is not to decree Performance, unless it 
can collect upon a fair Interpretation of the Letters, 
that they import a concluded Agreement ; if it rests 
reasonably doubtful, whether what passed was only 
Treaty, let the Progress towards the Confines of Agree- 
ment be more or less, the Court ought rather to leave 
the Parties to Law than specifically to perform what is 
doubtful, as a Contract.*' 


Examining these Letters with reference to that Prin- 
ciple, w e cannot expect to find the Terms stated with the 
Formality and Precision of a legal [nstrument. The 
Price appears clear; but the Vendor annexes a Condition, 
that he shall have *£l00 per Acre clear of all Expences ; 
and one Question is, whether that means the Expence of 
making out the Title ; which clearly would without ex- 
press Stipulation fall upon him, and might be considerable; 
as Fines and Recoveries, and even an Act of Parliament, 
might be required to make out a Title to the Satisfac- 
tion of a Purchaser ; from the Liability to which Ex- 
pence, it is said, he meant to be exonerated. If that is 
not the Meaning of these Words, they have no Effect; as 
the Expence of the Conveyance is by the Law thrown 
upon the Purchaser (I ). To this Claim it is objected, that 
he ought to have apprised the Purchaser distinctly, that he 
meant those Expences ; which, if intended, it was easy to 
express ; tliat he must have been aware of the Nature of 
his Title, whether complicated, or not ; and whether he 
had ail Abstract ; wliicb, when made out, would be for his 
own Benefit, not for that of the Purchaser of this small 
Piece of Land. I'hc Case of liamsbottom v. Gosden (a), 
which was cited, turning upon the Construction of that 
particular Contract, affords no general Rule of Interpre- 
tation. The Meaning of these Words therefore must be 
(a) Jntcy Vol, 1. 165. 


(l) a jun. 155. 


collected 
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coHected from the Conduct and Object of the Vendor. 1813. 

In selling' this small Piece of Land he professes to sell at 
(he Instance of the Purchaser ; that, unless tempted by 
the Price, he is not inclined to part with it; being of a iposwoRTH. 
particular Value to him; and the Sale of it no Object: 
setting upon it, therefore, the least Price he would take ; 
and adding this Condition, as the Terms, upon which alone 
he w^ould sell. The ordinary Rule of Interpretation re- 
quires that Construction, which attributes some Meaning 
to Words, rather than totally to reject them as Surplusage. 

Whether aware, or ignorant, of the particular Distribution 
of Expence between Vendor and Vendee, contemplating, 
that some Expence must arise from the Sale, he means to 
provide, that no Part of it shall be borne by him. He 
might, supposing him apprised of the Rule upon this Sub- 
ject, have expressed that Intention with more Prccisioi^ : 
but meaning to say, generally, that he would bear no Ex- 
pence, attending this Transfer of Property, as to the Title, 
or Conveyance, or on any other Account, not entering into 
Particulars, what Language could he use more general ? 

He must, therefore, be understood as saying, that he will 
be at no Expence; receiving the Price of ,£l00 j)eT 
Acre clear; and all the Charges shall be borne by the Pur- 
chaser. 

Then, was this Proposition of the Vendor affected hy 
any Thing, that passed afterwards The Plaintiff does 
not directly negative the Import of that Expression, 

clear of all Expence,” by declaring, that he will not 
be at the Ex pence of making out the Title : nor does he 
call for an Explanation of that general Expression. In 
drawing up the Agreement, which M^as sent, he takes up 
a new Term : and the only Inference upon the Subject of 
the Expence is to be collected from what is contained in 
the Parenthesis, the same being prepared at the Ex- 

pence 
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18J3. pence of’ the Plaintiff. The Defendant’s Attention is 

Stuatford called to that Point : but the Price is distinctly brought 
^ to his Notice. He does not abandon bis Stipulation, 

BoswortiIF Expence; and adopt the Plaintiffs 

new Proposition, to bear the Expence of the Conveyance 
alone. Agreeing, therefore, upon the Subject of Sale 
and the Price they differ upon that substantial Point j and 
while they so differ, the Transaction cannot be repre- 
sented higher than Treaty. The Defendant’s subsequent 
Letter, of the 3d November^ plainly imports a suspended 
Decision ; expressly declining to sign an Agreement, un- 
til the Land shall have Ibeen measured. I should do the 
greatest Violence to his Language by holding, that what 
had previously passed boupd him, as a concluded Agree- 
ment. 

The Result is, that this Correspondence, taken altoge- 
ther, has not reached beyond Treaty ; and tliese Papers 
cannot be blended into one concluded Agreement. The 
Consequence is, that the Bill must be dismissed. With 
regard to Costs, this is a Case of Misunderstanding, aris- 
ing from the Want of clear, unequivocal, Conduct and 
Language. The Defendant also insisted on the Statute 
of Frauds; for which there is no Pretence; but on the 
former Ground it is not a Case for Costs. 


KIMPTON 
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KIMPTONr. EVE. 

T he Bill stated a Lease, dated the QOth December, 
1792 , to hold from the 10th of October preceding 
for twenty- one Years, with Covenants by the Tenant to 
repair, and for the Cultivation of the Farm ; that the De- 
fendant, the Tenant, had committed Waste by destroying 
the Dove-cote, by removing the Locks from the Doors 
of the House, the Chains from tlie Lawn, the Statues, 
Images, and Fences, from the Pleasure Grounds, Ward- 
robes, Presses, and Closets, forming Part of Wainscot of 
the House, and by carrying away Dung and Manure, and 
selling Wheat ami other Straw ; that he threatens to 
carry away large Quantities of Wheat Straw’ ; and has ad- 
vertised to sell Straw and Part of the standing Crop of 
Oats and Wheat, &c. ; praying an Injunction and Ac- 


The Defendant having proceeded to a Sale after per- 
sonal Service upon him, on the 9th of August, of a Notice 
in Writing, that an Order for an Injunction w as granted, 
a Motion w^as made, that the Defendant, his Solicitor, 
and the Auctioneer, should stand committed. 

The Defendant by his Affidavit admitted his Belief, that 
the Order had been made ; aliedging, that he acted by the 


1813, 

Nov, 4, 
Dec. 24. 
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the latter* against Tenant, removing Articles contrary to the Custom 
of the Country. 

Special Covenants, as to Cultivation, not implied from the mere Act 
of holding over 5 as they may be from Payment of Rent at the same 
Period; as Evidence of Agreement to hold, not only on the same Terms, 
but subject to the same Covenants. 

Advice 
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Advice of his Solicitor; who conceived, that a mere No- 
tice, without Service of the Injunction, or Order, had no 
Effect. 

Sir Samuel Romill^, Mr, Hart^ and Mr. ^gar, in sup- 
port of the Motion. 

Mr. Leachf for the Defendant, contended, that to con- 
stitute a Contempt personal Service of the Injunction, or 
the Order, was necessary in every Case, except where the 
Party M'as present in Court, when the Order was pro- 
nounced : an Exception iii‘«de in the Time of Lord Hard* 
wicke (a). 

The Lord Chancellou. 

I refrained from making the Order for the Costs upon 
this Application under the Confidence that it would not 
be necessary : b ut the Point was fully discussed ; and my 
Opinion expressed, that according to the Practice this is a 
Breach of the Injunction; arid the (josts ought to be 
paid; and that still continues my Opinion. 

It is true, that before Lord Hardwicke's Time, who first 
made the Exception of the Case of a Party actually pre- 
sent in Court, hearing the Order made, actual Service of 
the Injunction was required. Lord Hardwicke^ I suppose, 
felt the enormous Mischief of permitting a Man, hearing 
an Order pronounced, restraining him from doing an Act, 
to walk out of Court, and immediately do that Act, before 
Service of the Injunction (l) : but, if that Extension of the 

{a) Hearn (printed Os* 136, and the Inferences. 
borne) v. Tennant, 14 Ves, 


(1) Skip V. Harwood f 3 
jdtk, 564. Jnon. 3 Atk, 567 . 
This Practice, though dis- 
countenanced by Lord Thur* 
lofwiaPengreev, Jonas, 2 Bro. 
C» C. 14L has been since ex- 


tended to the Case of a Party 
in Court during the Proceed- 
ing, but retiring before the 
Order pronounced : Osborne 
V. Tennant, 14 Ves. I36. Jameo 
y. Downes, 18 Fes, 

Practice 
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Practice was right, the Court could not stop short ; re- 
fusing to apply the Principle in other Cases, affording the 
same Necessity for its Application. I have heard some 
of my Predecessors in this Place treat as a great Abuse 
of Justice and want of Consistency the Refusal to apply 
that Practice, which is applied to a Person, present in 
Court, and hearing the Order, to a Man, standing outside 
of the Court, and informed by some one, who heard it, 
that the Order was pronounced. 


1813 . 

Kimptok 


V, 



1 was very much struck with the Necessity of consider- 
ing this Subject by what happef 3 s constantly in the Long 
Vacation. Consider, what may be the Consequence of 
the Practice, contended for by the Defendant:. This Court, 
though always open in a Sense, is not always equally ac- 
cessible. Great Occasion for an Injunction may arise in 
the Long Vacation in Cases of the highest Importance. 
The Order perhaps cannot be made in Town by the Per- 
son, holding the Great Seal : but suppose it made in 
Town : it is frequently impossible, that it can be put in a 
State to be served by the Application of the Great Seal 
for two or three Days ; and in the Instance of an Injunc- 
tion against committing Waste the Party might in the In- 
terval lay the Axe to the Tree: if it was against marrying 
a Ward of the Court, the Marriage might be had next 
Morning by a Licence, fraudulently obtained ; and there 
is no one Case, in which the Process of Injunction is most 
useful, in which it may not be defeated, it the Practice, 
now contended for, is in every Instance strictly ad- 
hered to. 

In this Case, the Party admitting, that he believed the 
Order was made, the Principle is the same as if his Be- 
lief was formed from Information, short of actual Ser- 
vice ; and finding myself in the constant Habit in the 
Long Vacation of directing Notice to be given, that the 

Order 
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1819. 

(i^IMPTON 

Vt 



Solicitor, 
falsely repre- 
senting, that 
an Injunction 
was granted, 
liable to Da- 
mages, an In- 
dictment, and 
to be struck off 
the Roll 


Dec. 24. 


Order was made, I thought there was Authority enough 
for applying this Practice, if he would not say he did not 
believe the Order was pronounced. 

It is necessary to repeat the Answer I made to the Ob* 
jection^ that a Solicitor might say, the Order had been 
granted ; and that might operate to the serious Injury of 
the Parly, deceived by that Representation. The An- 
swer I gave to that Objection is, that many Acts are au- 
thorised by the Law, that may be very injurious ; and the 
only Protection against such Injury consists in the heavy 
Punishment, that awaits^ such an Act: as the Solicitor, 
so intimating without Foundation, that an Injunction had 
been granted, would unquestionably be liable to be struck 
off the Roll, to make Satisfaction to the Party injured, 
and to an Indictment for so acting. There is therefore 
great Security to personal Liberty in general Cases ; and, 
if he would go the Length of saying, he did not believe 
the Order was made, I would not act upon this Practice : 
if he will not say that, my Opinion is, that the Costs must 
be paid. 


On the 29 th of November the Injunction was by an 
Order, pronounced by the Vice* Chancellor ^ dissolved upon 
the Answer; insisting, that the Lease, which w^as made 
under a Power, was void. 

A Motion was made to revive the Injunction. 

The Lord Chancellob. 

The Foundation of this Motion to revive the Injunction 
is, 1st, A clear Act of Waste : 2dly, Anotlier Act, re- 
moving Tlin gs, supposed to be fixed to the Freehold, 
Wainscot, Presses, &c. : 3dly, Another Act, not jiroporly 
Waste, but one, upon which the Court has been in the 

Habit 
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Hlibit of acting as W aste ; injoining what may be repre- 
sented as a Breach of Covenant, or more accurately,, an 
implied Agreement, flowing from the Relation previously 
existing between the Parties, as Covenantor and Cove- 
nantee. 


1813. 

Kimpton 

Evb. 


By the Affidavits this Tenant is represented as holding 
over under the same Covenants or Agreements. [ will 
consider the last Object of the Injunction first. Though 
the Court has in many Instances of express Covenant 
granted an Injunction against removing certain Articles 
contrary to the Custom of the Codintry, in the Case of an 
implied Agreement, to be carried into Effect by another 
Remedy than an AS^on of Covenant, there would be con- 
siderable Hazard of impeding a Man in the Exercise of 
his Right upon that Ground. This therefore cannot rest 
upon the Custom of the Country. I admit, xn.ui regard 
to implied Covenants, that in the Case of a Lcuce, detei^ 
mined by Effluxion of Time, the Payment of Rent at the 
same Period is Evidence of holding, not only on the same 
Terms, but, farther, subject to the same Covenants and 
Agreements: even if there was a Course of Husbandry 
provided by the Lease, running through one or two Years. 

It is however but Evidence. Though there cpuld be no 
Action of Covenant, an Action on the Case would lie ; Action on the 
declaring specially on the implied Agreement ; with an Case upon im- 
Averment, that the Plaintiff was always ready to perform plied Agree- 
his Part ; and the Landlord, if he had attempted to dis- ment ^ with 
turb the Tenant, never could make good his own De- Averment, that 

claration, such as ii must be, to support an Action. Plaintiff was 

always ready 

Looking at this Lease, what was to be done in a Course Perform, 
of Years, and in the last Year, and attending to the Cir- 
cumstance, that was pressed, that this is the last Year, 1 
cannot apply to the twenty-first Year a Principle, which I 
could not apply to the twentieth. As to the Dove-cote a 
Vot. II. A a clear 
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1813 . 

Stratford 

V. 

Bosworth. 


tlie only Interpretation of the Words ** clear of all Ex- 

pen(:es as it is notorious, that the Expence of the 
Conveyance is always borne by the Purchaser. Admitting 
the Plaintiff's Construction of those Words, it is a Case of 
mutual Mistake. 'Die w'hole Amount of these Letters 
however is a Treaty, which never reached its Conch^sion. 

Sir Samuel Uomilly^ in Reply. 

To constitute an Agreement by Letters it is necessary, 
that the Intention of the Parties to close upon certain 
Terms should appear; not that it should be clear beyond 
all Possibility of Doubt. The Danger, against which the 
Statute was directed, is obviated by the Writing and Signa- 
ture. The fair Result of this Correspondence is an Offer 
to sell at <£100 per Acre; with an Intimation, that he is 
not inclined, not positively that he will not, sell for less ; 
that Offer accepted by the Plaintiff, with an Invitation to 
make an Abatement. There is nothing inconsistent in 
what follows ; requiring a Survey before signing a more 
formal Agreement; which was merely to guard against 
Dispute as to the Quantity. The few^ Words clear of 

all Expences," which have slipped into this Letter, 
cannot have the Effect of binding the Purchaser to bear 
the Expence of an Abstract of Title; the Extent of which 
he could not conjecture, and the Vendor might know to be 
enormous. How many Persons have no Abstract^* It is 
by no Means a necessary Conclusion, that a Country Gen- 
tleman is acquainted with the Rule, that the Expence of 
the Conveyance falls on the Purchaser: but whatever 
Doubt might arise from thdse Words is removed by the 
subsequent Correspondence; clearly confining theip to 
those Expences, which a Purchaser is to pay. 


The 
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TAe Vice-Chancellor. 

The Objection upon the Statute of Frauds (a) is an- 
ewered by the Correspondence. It is unnecessary there- 
fore to coii‘*ider Freeman v, Fowle{b)^ or the other Au- 
thorities upon that; and the real Question is, whether 
these Letters do constitute an Agreement. If they are suf- 
ficiently explicit to indicate the substantial Terms on both 
Sides, the Subject of Sale and the Price, affording suffi- 
cient Materials for a more formal Contract, the mere De- 
fect of Form will not prevent the Execution of the Con- 
tract in a Court of Equity. The* general Character and 
Description of this Correspondence is applicable to Treaty, 
preliminary Proposal, leading to, rather than constituting, 
Agreement ; which, if it exists, is not ascei tained by one 
Paper, signed by both Parties; but must be extracted from 
distinct Papers, containing Proposal and Answer on each 
Side ; to be put together ; and the substantial Result col- 
lected ; whether it is clear, that the Parties understood 
each other; and the Terms, proposed by the one, were ac- 
ceded to by the other ; as, unless that is ascertained, there 
is no Agreement. If the substantial Terms are suffi- 
ciently eX})ressed, collateral Circumstances, not contradict- 
ing, but consistent with, them, may be supplied, as vir- 
tually comprehended in the Agreement expressed. 


1813. 

Stratforr 

V. 

IboSWORTH. 
Dec. 23. 


Upon the Effect of Letters, as constitutipg an Agree- 
ment, to be executed, upon which Sir James Mansfield 
has intimated (c), that some Cases in this Court have 
gone too far, the Principle is thus stated by the Lord 
Chancellor in Huddleston v. Briscoe (d) ; 


(a) Stat. 29 Ch, 2 . c. 3. v. Bennet, 

(i}9Ves.352. (d) 11 Ves. 583. See 

(c) 3 Taunt, 173 , Men 5g\. 


The 
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iai3. 

Stratfohd 

V. 

BosworthP 


The Court is not to decree Performance, unless it 
“ can collect upon a fair Interpretation of the Letters, 
that they import a concluded Agreement ; if it rests 
reasonably doubtful, whether what passed was only 
Treaty, let the Progress towards the Confines of Agree- 
ment be more or less, the Court ought rather to leave 
the Parties to Law than specifically to perform what is 
doubtful, as a Contract.” 

Examining these Letters wnth reference to that Prin- 
ciple, we cannot expect to find the Terms stated with the 
Formality and Precision of a legal Instrument. The 
Price appears clear: but the Vendor annexes a Condition, 
that he shall have ^100 per Acre clear of all Expences ; 
and one Question is, whether that means the Expence of 
making out the Title ; which clearly w'ould w ithout ex- 
press Stipulation fall upon him, and might be considerable; 
as Fines and Recoveries, and even an Act of Parliament, 
might be required to make out a Title to the Satisfac- 
tion of a Purchaser ; from the Liability to which Ex- 
pence, it is said, he meant to be exonerated. If that is 
not the Meaning of these Words, they have no Effect; as 
the Expence of the Conveyance is by the Law thrown 
upon the Purchaser (1). To this Claim it is objected, that 
he ought to have apprised the Purchaser distinctly, that he 
meant those Expences; which, if intended, it was easy to 
express ; that he must have been aware of the Nature of 
his Title, whether complicated, or not ; and whether he 
had an Abstract ; wdiich, w Ijen made out, would be for bis 
own Benefit, not for that of the Purchaser of this small 
Piece of Land. The Case of liamsbottom v. Gosden (a), 
which was cited, turning upon the Construction of that 
particular Contract, affords no general Rule of Interpre- 
tation. The Meaning of these Words therefore must be 
(o) Ante, Vol. 1. 165. 


(1) a Tw. jun. 155. 


collected 
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collected ftom the Conduct and Object of the Vendor. 1813. 

In selling" this small Piece of Land he professes to sell at 
the Instance of the Purchaser ; that, unless tempted by 
the Price, he is not inclined to part with it; being of a oswoRTH* 
particular Value to him; and the Sale of it no Object; 
setting upon it, therefore, the least Price he would take ; 
and adding this Condition, as the Terms, upon which alone 
be would sell. The ordinary Rule of Interpretation re- 
quires that Construction, whicli attributes some Meaning 
to Words, rather than totally to reject them as Surplusage. 

Whether aware, or ignorant, of the particular Distribution 
of Expence between Vendor and Vendee, contemplating, 
that some Expence must arise from the Sale, he means to 
provide, that no Part of it shall be borne by him. He 
might, supposing him apprised of the Rule upon this Sub- 
ject, have expressed that Intention with more Precision : 
but meaning to say, generally, that he would bear no Ex- 
pence, attending this Transfer of Property, as to the Title, 
or Conveyance, or on any other Account, not entering into 
Particulars, what Language could he use more general ? 

He must, therefore, be understood as saying, that he will 
he at no Expence; receiving the Price of c£lOO per 
Acre clear; and all the Charges shall be borne by the Pur- 
chaser. 

Then, was this Proposition of the Vendor affected by 
any Thing, that passed afterwards ? The Plaintiff docs 
not directly negative the Import of that Expression, 

clear of all Expence,” by declaring, that he will not 
be at the Expence of making out the Title : nor does he 
call for an Explanation of that general Expression. In 
drawing up the Agreement, which w^as sent, he takes up 
a new Term : and the only Inference upon the Subject of 
the Expence is to be collected from what is contained in 
the Parenthesis, the same being prepared at the Ex- 

pence 
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18J3. pence oP’ the Plainiiff. The Defendant’s Attention is 

Str^^ord t:alled to that Point: but the Price is distinctly brought 
^ to his Notice. He does not abandon his Stipulation, 

BoswoRTdF Kxpence; and adopt the Plaintiffs 

new Proposition, to bear the Expence of the Conveyance 
alone. Agreeing, therefore, upon* the Subject of Sale 
and the Price they differ upon that substantial Point ; and 
while they so differ, the Transaction cannot be repre- 
sented higher than Treaty. The Defendant’s subsequent 
Letter, of the 3d November^ plainly imports a suspended 
Decision ; expressly declining to sign an Agreement, un- 
til the Land shall have Ibeen measured. I should do the 
greatest Violence to his Language by holding, that what 
had previously passed boupd him, as a concluded Agree- 
ment. 

The Result is, that this Correspondence, taken aljtoge- 
tjier, has not reached beyond Treaty ; and these Papers 
cannot be blended into one concluded Agreement. The 
Consequence is, that the Bill must be dismissed. With 
regard to Costs, this is a Case of Misunderstanding, aris- 
ing from the Want of clear, unequivocal. Conduct and 
Language. The Defendant also insisted on the Statute 
of Frauds; for which there is no Pretence; but on the 
former Ground it is not a Case for Costs. 


KIMPTON 
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KIMPTONt. EVE. 

T he Bill stated a Lease, dated the SOth December, 
1792, to hold from the 10th of October preceding 
for twenty- one Years, with Covenants by the Tenant to 
repair, and for the Cultivation of the Farm ; that the De- 
fendant, the Tenant, had committed Waste by destroying 
the Dove-cote, by removing the Locks from the Doors 
of the House, the Chains from the Lawn, the Statues, 
Images, and Fences, from the Pleasure Grounds, Ward- 
robes, Presses, and Closets, forming Part of Wainscot of 
the House, and by carrying away Dung and Manure, and 
selling Wheat and other Straw ; that he threatens to 
carry away large Quantities of Wheat Straw’ ; and has ad- 
vertised to sell Straw and Part of the standing Crop of 
Oats and Wheat, &c. ; praying an Injunction and Ac- 


The Defendant having proceeded to a Sale after per- 
sonal Service upon him, on the 9th of August, of a Notice 
in Writing, that an Order for an Injunction w’as granted, 
a Motion w^as made, that the Defendant, liis Solicitor, 
and the Auctioneer, should stand committed. 

The Defendant by his Affidavit admitted bis Belief, that 
the Order had been made ; alledging, tliat he acted by the 


1813, 

Nov, 4, 
Dec. 24, 

Breach of In- 
junction after 
Notice of the 
Order without 
personal Ser- 
vice of the In- 
junction or Or- 
der. 

Injunction 
against Waste 
by Tenant. 

Waste by De- 
struction of a 
Dove-cote; not 
by removing 
Presses, &c., 
unless fixed. 

Distinction 
between ex- 
press Covenant 
a i d implied 
Agreeraent,as 
to be inforced 
by Injunction : 
granted in the 
former In- 
stance, not in 


the latter* against Tenant, removing Articles contrary to the Custom 
of the Country. 

Special Covenants, as to Cultivation, not implied from the mere Act 
of holding over ; as they may be from Payment of Rent at the same 
Period; as Evidence of Agreement to hold, not only on the same Terms, 
but subject to the same Covenants. 

Advice 
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1813. 

Kimpton 

V, 

Evji. 


Nov. 4. 


Exception to 
the Rule, re- 
quiring per- 
sonal Service of 
an Order of In- 
junction, where 
the Party was 
present, when 
the Order was 
made, estab- 
lislied by Lord 
Hardwicke : 
farther extend- 
ed since to No- 
tice by Infor- 
mation. 


Advice of his Solicitor; who conceived, that a mere No- 
tice, without Service of the Injunction, or Order, had no 
Effect. 

Sir Samuel Romillyj Mr. Hart^ and Mr. Agar^ in sup- 
port of the Motion. 

Mr. Leach, for the Defendant, contended, that to con- 
stitute a Contempt personal Service of the Injunction, or 
the Order, was necessary in every Case, except where the 
Party was present in Court, when the Order was pro- 
nounced : an Exception ni’«de in the Time of Lord Hard-- 
•wicke (a). 

The Lord Chancellor. 

I refrained from making the Order for the Costs upon 
this Application under the Confidence that it would not 
be necessary ; but the Point was fully discussed ; and my 
Opinion expressed, that according to the Practice this is a 
Breach of the Injunction ; and the CSosts ought to be 
paid ; and that still continues my Opinion. 

It is true, that before Lord Hardwicke^ s Time, who first 
made the Exception of the Case of a Party actually pre- 
sent in Court, hearing the Order made, actual Service of 
the Injunction was required. Lord Hardwicke, I suppose, 
felt the enormous Mischief of permitting a Man, hearing 
an Order pronounced, restraining him from doing an Act, 
to walk out of Court, and immediately do that Act, before 
Service of the Injunction (l) : but, if that Extension of the 

(a) Hearn (printed Os^ 136, and the Inferences. 
borne) v. Tennant, 14 Ves, 


(1) Skip V. Harwood, 3 
.dtk, 564. Jnon. 3 Atk, 567* 
This Practice, though dis- 
countenanced by Lord Thur- 
low in Pengreev, Jonas, 2 Bro, 
C* C. 141, has been since ex- 


tended to the Case of a Party 
in Court during the Proceed- 
ing, but retiring before the 
Order pronounced : Osborne 
V, Tennant, 14 Ves* 136. James 
V. Downes, 1 8 Ves. 

Practice 
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Practice was right, the Court could not stop short ; re- 
fusing to apply the Principle in other Cases, affording the 
same Necessity for its Application. I have heard some 
of my Predecessors in this Place treat as a great Abuse 
of Justice and want of Consistency the Refusal to apply 
that Practice, which is applied to a Person, present in 
Court, and hearing the Order, to a Man, standing outside 
of the Court, and informed by some one, who heard it, 
that the Order was pronounced. 

I was very much struck with the Necessity of consider- 
ing this Subject by what happens constantly in the Long 
Vacation. Consider, what may be the Consequence of 
the Practice, contended for by the Defendant. This Court, 
though always open in a Sense, is not always equally ac- 
cessible. Great Occasion for an Injunction may arise in 
the Long Vacation in Cases of the highest Importance. 
The Order perhaps cannot be made in Town by the Per- 
son, holding the Great Seal : but suppose it made in 
Town : it is frequently impossible, that it can be put in a 
State to be served by the Application of the Great Seal 
for two or three Days; and in the Instance of an Injunc- 
tion against committing Waste the Party might in the In- 
terval lay the Axe to the Tree : if it was against marrying 
a Ward of the Court, the Marriage might be had next 
Morning by a Licence, fraudulently obtained ; and there 
is no one Case, in which the Process of Injunction is most 
useful, in which it may not be defeated, if the Practice, 
now contended for, is in every Instance strictly ad- 
hered to. 

Ill thid Case, the Party admitting, that he believed the 
Order was made, the Principle is the same as if his Be- 
lief was formed from Information, short of actual Ser- 
vice ; and finding myself in the constant Habit in the 
Long Vacation of directing Notice to be given, that the 

Order 


3Sl 

1813. 

KiMPTOTf 

V. 
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1819. 

I^INPTON 

V> 

Elf. 


Solicitor, 
falsely repre- 
senting, that 
an Injunction 
was granted, 
liable to Da* 
mages, an In- 
dictment, and 
to be struck oiF 
the Roll. 


Dec. 24. 


Order was made, I thought there was Authority enough 
for applying this Practice, if he would not say he did not 
believe the Order was pronounced. 

It is necessary to repeat the Answer I made to the Ob- 
jection^ that a Solicitor might say, the Order had been 
granted ; and that might operate to the serious Injury of 
the Party, deceived by that Representation. The An- 
swer I gave to that Objection is, that many Acts are au- 
thorised by the Law, that may be very injurious ; and the 
only Protection against such Injury consists in the heavy 
Punishment, that awaits^ such an Act: as the Solicitor, 
so intimating without Foundation, that an Injunction had 
been granted, would unquestionably be liable to be struck 
off the Roll, to make Satisfaction to the Party injured, 
and to an Indictment for so acting. There is therefore 
great Security to personal Liberty in general Cases ; and, 
if he would go the Length of saying, he did not believe 
the Order was made, I would not act upon this Practice : 
if he will not say that, my Opinion is, that the Costs must 
be paid. 


On the 29 th of November the Injunction was by an 
Order, pronounced by the Vice-Chancellor upon 
the Answer ; insisting, that the Lease, which \vas made 
under a Power, was void. 

A Motion was made to revive the Injunction. 

The Lord Chancellor. 

The Foundation of this Motion to revive the Injunction 
is, 1st, A cit ur Act of Waste : 2dly, Another Act, re- 
moving Tliiitgb, supposed to be fixed to the Freehold, 
Wainscot, Presses, &c. : 3dly, Another Act, not properly 
Waste^ but one, upon which the Court has been in the 

Habit 
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Habit of acting as Waste ; injoining what may be repre* 
sented as a Breach of Covenant, or more accurately,, an 
implied Agreement, flowing from the Relation previously 
existing between the Parties, as Covenantor and Cove- 
nantee. 


mi. 

Kimpton 

EVfi. 


By the Affidavits this Tenant is represented as holding 
over under the same Covenants or Agreements. I will 
consider the last Object of the Injunction first. Though 
the Court has in many Instances of express Covenant 
granted an Injunction against removing certain Articles 
contrary to the Custom of the Colintry, in the Case of an 
implied Agreement, to be carried into Effect by another 
Remedy than an A?^on of Covenant, there would be con- 
siderable Hazard of impeding a Man in the Exorcise of 
his Right upon that Ground. This therefore cannot rest 
upon the Custom of the Country. I admit, \ iui regard 
to implied Covenants, that in the Case of a Lease, deter- 
mined by Effiuxion of Time, the Payment of Rent at the 
same Period is Evidence of holding, not only on the same 
Terms, but, farther, subject to the same Covenants and 
Agreements : even if there was a Course of Husbandry 
provided by the Lease, running through one or two Years. 

It is however but Evidence. Though there cpuld be no 
Action of Covenant, an Ac lion on the Case would lie; Action on the 
declaring specially on the implied Agreement ; with an Case upon im- 
Averment, that the Plaintiff* was always ready to perform plied Agree- 
his Part ; and the Landlord, if he had attempted to dis- 
turb the Tenant, never could make good his own De- 
claration, such as it must be, to support au Action. 

Looking at this Lease, what was to be done in a Course 
of Years, and in the last Year, and attending to the Cir- 
cumstance, that was pressed, that this is the last Year, 1 
canuot apply to the twenty-first Year a Principle, which I 
could not apply to the twentieths -As to the Dove-cote a 

Vot. 11. A a clear 


ment; with 
Averment, that 
Plaintiff was 
always ready 
to perform. 
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1813. 

Kimpton 

V. 

Eve. 


clear Act of Waste is proved: therefore against Waste the 
Injunction must be revived: but I cannot grant it against 
removing the Presses, eo norninej if not fixed to the Free- 
hold; ill which Case it would be Waste. As to the rest 
of the Case, I cannot grant the Injunction; as I cannot 
infer, that the same Agreements apply to the Tenant in 
his present llelation to his Landlord. 


1814, 

Jan, 12 . 

Plea of Mat- 
ter of Record, 
with Averments 
of Matters in 
Pais^ must be 
filed upon 
Oath. 

Therefore Plea 
of the Stat. 32 
Hen. 8 . c. 9 , 
against selling 
pretended 
Titles, with the 
necessary 
Averments, of 
want of Posses- 
sion, &c. not 
being on Oath, 
ordered to be 
taken oflP the 
File ; though 
set down by the 
Plaintiff for Ar- 
gument : this 
Irregularity not 
admitting 
Waiver. 


WALL r. STUBBS. 

T he Bill prayed the specific Performance of a Con- 
tract by the Defendant to purchase an Estate from 
the Plaintiff. The Defendant pleaded the Statute (a), 
intitled, Tlie Bill of Bracery and buying of Titles.” 

The Plea, setting out the second Section of the Statute, 
averred, Hiat Plaintiff had not, ami that Antecessors of 
Plaintiff had not, and they by whom he or they claimed 
the said Lands, Tenements or Hereditaments, or any 
of them, had not, been in Possession of the said 
Lands, &c. or any Part thereof, by the Space of one 
whole Year next before the Covenant Promise or 
Agreeim iit, charged or inquired after by the said Bill ; 
neilhcT was tlie said Plaintiff at the Time the said Agree- 
meiit by tiic said Bill was alledged to have been entered 
^Muto in lawful Possession of the said Lands, &c. by 
taking the yearly Farm Rents or Profits of or for the 
said Lands, &c. or any Part thereof ; and this Defendant 
doth plead the said Statute, and that the making the 
Discovery prayed by the said Bill may tend to subject 

(a) Stat. 32 Hen. 8 . c. 9 . 

'Mhis 
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this Defendamt to the Forfeiture of the Value of the. 
said lijnds, &c. by the said Bill charged to have been 
coiivenanted promised and agreed to be bought and 
taken by this Defendant.” 


1814. 

Wall 

Stubbs. 


The Plaintiflf, having set this Plea down for Argument, 
moved, that it should be taken off the File ; not being put 
in upon Oatli. 


Sir Sa7m/el Iio7ni7/t/, Mr, Bell, and Mr.Pept/s, in sup- 
port of the Motion, contended, tjiat a Plea of this Kind, 
as a Plea of the Statute of Limitations, must be filed on 
Oath; tendering an Issue in Fact; and not falling within 
the Exce[)tions, stated (a) by Lord Itedesdale ; which are 
Pleas to the Jurisdirtit)n, of Matter of Record, and to- 
the Disability of th(^ Plaintiff. 


Mr. Leach, and Mr. Daniel, for the Defendant. 

There is no Instance of a Plea without an Averment of 
some Kind. A Plea even of Matter of Record requires 
some Averment, connecting it with the Suit, and the Per- 
son of the Defendant. The Reason, that a Plea of the 
Statute of Frauds, or the Statute of Limitations, must be 
upon Oath, is, that Acts of Part Performance in the one 
Case, and a Promise in the other, must be denied: but 
without such Allegations those Pleas would not require 
an Oath. 


If, however, this Objection might have been made in the 
first Instance, it is answered by the Plaintiff, setting down 
the Plea to be argued ; and thereby admitting its Regu- 

(a) Tr. Ch. PI. 239. 

larity; 


Aa 2 
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1814!. 

Wall 

V. 

Stubbs. 
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larity ; this Rule being made for the Plaintiff’s Bf ne6t ; 
tQ guard against Vexation and Delay ; as the Objf^ction of 
Impertinence in a Bill, and the Right to Security for 
Costs from a Plaintiff abroad, are waived b}’ an Answer, 
or an Order for Time (fl). There is this Distinction be- 
tween a Plea and an Answer, The latter could not be 
filed without Oath, unless by a gross Breach of Duty in 
the Officer : but, with regard to a Plea, a Question of Dif- 
ficulty may arise; and, the Rule being for the Protection 
of the Party, he is bound to watch over his own In- 
terest. 

Sir Samuel llomillj/f in Reply. 

This Plea has several Averments ; that such an Act of 
Parliament passed; that the Plaintiff sold a disputed 
Title; that there was no Possession: Allegations neces- 
sary to bring the Case within the Act ; upon which Alle- 
gations Issue would be joined. A Defendant is not called 
upon to speak positively except as to his own Acts (6): As 
to the Acts of others, and what he states from the Infor- 
mation of others, be speaks to his Belief only. A Plea 
of the Statute of Limitations is always upon Oath : aver- 
ring, lliat the Defendant did not, or in the Case of an Exe- 
cutor', that he believes the Testator did not, promise wdthin 
six Years. So a Plea of the Statute of Frauds, of which 
tliere have been many Instances without an Answer, is 
always upon Oath. In a Plea of Matter of Record no- 
thing is necessary but the Production of the Record; 
which proves the Plea. 

The Objection as to the Waiver would prevail, if the 
Rule, that Pleas and Answers shall be filed upon Oath 

(a) Anon. 5 Ves* 6^ Lord Clarendon's Orders. 

had 



CASES IN CHANCiRY. 


357 


had been established for the Benefit of the Party merely : 1814. 

but it is for the Sake of the Court ; who, not permitting 
the Party to suggest an imaginary Case, require his Oath. 

An Au'wer therefore, filed without Oath, unless that is StuSBS 
warranted by an Order, may, as a Bill, or an Answer in 
Town, without the Signature of Counsel, be taken off the 
File at any 'I’ime. In this respect there is a perfect Ana- 
logy between a Plea and an Answer. The Plaintilf was 
under tlie Necessity of setting down the Plea within eight 
Days: otherwise he would have admitted its Validity; 
and he was not to presume Negligence in the Officer by 
filing it irregularly : he might sAppose a Mistake in the 
Copy. 


TAc Vice-Chancellor. 

As to' the first Question, there is no Doubt, upon Rea- 
son and Authority, that this Plea of a Statute, which pcf 
s<, without the Averment of Facts, to which it applies, is 
nothing, ought to be put in upon Oath. As far as it is a 
Pica of the Statute, it is a Plea of Matter of Record : 
but all tlie Facts, forming a complete equitable Bar, must 
be avern-d. The main Part of this Plea consists of Facts ; 
whicli, being Matters in Pais, must be substantiated by 
Oath. It is true, according to the Cursus Cancellarius, if 
the Subject of the Plea is mere Matter of Record, that Pl^aofmere 
speaks for itself; and, though there may be a Necessity of of Re- 

identifying the Party, the main Thing is the Production of 
the Record : but here the Statute has no Application, 
until the material Point of the Fact of Possession by the 
Party, making the Agreement, is established. Upon that 
Fact, coupled with the Statute, the Plea rests ; and the Record. 
Substance of the Defence is the Assertion of a Fact, 
which, if. true, disposes of this Bill by the Effect of the 
A a 3 Law 
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Bill or An- 
swer (taken in 
Town) not to 
be filed without 
the Signature 
of Counsel. 
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Law. The Passage in Lord Redesdale^ Treatise {a) is 
express upon this Point, that a Plea of this Kind is to 
be considered Matter?// Pais : the Substance consisting 
of Averments, necessary to bring the Case within the Sta- 
tute ; which must be upon Oath. 

Tlie second Point, that tlie Plaintiff, having taken a 
Step, recognizing the Plea as regular, by setting it down 
to be argued, has waived this Objection, is put thus; 
that this Rule, requiring the Plea to be put in upon Oath, 
is entirely for the Benefit of the Plaintiff ; who, if that is so, 
may certainly w'aive it ; and this is compared to the Case 
of a Plaintiff abroad, required to give Security for Costs: 
but a Plea of this Nature stands precisely upon the Foot- 
ing of an Answer. In both Instances the Oath of the 
Defendant is for the Benefit of the Plaintiff* certainly ; 
but is also prescribed by the established Course of the 
Court ; if not dispensed with by an Order. This there- 
fore is, not one of those Irregularities, that can be waived 
by taking a Step in the Cause, but an erroneous Proceed- 
ing, contrary to the established Course of the Court, mak- 
ing the Record imperfect; as in the Instance of a Bill 
or Answer without the Signature of Counsel. 

This Plea must therefore be taken off the File. 

(a) Tr. Ch. PI. 239. 


BLACKBURN 
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BLACKBURN t?. JEPSON. 

I N this Cause (a) the Defendants, on the fith of No- 
vemberj 1811, presented a Petition for a Re-hearing 
at the Rolls as to Part of the Decree, pronounced at the 
Rolls on the 3d of August, 1810, directing an Account of 
Tithes in Kind. On the 3d of March, 1812, the Plaintiffs 
presented a Petition of Appeal to the Lord Chancellor 
against so much of the Decree as directed Issues to try the 
Moduses. On the 1 Jth of March, 1812, the Cause was 
re-heard at the Rolls on the Petition of the Defendants ; 
and the Decree was affirmed. 

On the 13th November, 1813, the Order, affirming the 
Decree, not being passed, the Defendants presented a Pe- 
tition of Appeal to the Lord Chancellor against that Part 
of the Decree, which directed an Account of the Tithes in 
Kind ; on which Petition an Order was made by the Lord 
Chancellor for setting down the Appeal. 

A Motion w as made by the Plaintitfs to discharge that 
Oi der of tlie Lord Chancellor. 


Lincoln’s 

Inn Hall.^ 
1814, 

Jan. 10 , 11 . 

Appeal to the 
Lord Chancel- 
lor from a Part 
of the Decree, 
affirmed on a 
Re-liearing afc 
the Rolls : but 
the other Party 
having previ- 
ously appealed 
from another 
Part of the De- 
cree, the second 
Appeal brought 
up to the first. 


My. Agar, and Mr. Bell, in support of the Motion. 

An Appeal to the Lord Chancellor can be considered 
only as a Ke-heariiig : the Decree, though pronounced at 
the Rolls, being the Decree of the Lord Chancellor ; and 
the Rule, that there can be but one Re-hearing, is now 
settled in Brou n v. Niggs {b), upon a full Consideration 

(a) Reported 17 Ves.^yS- 16 Ves. 330. The Case of 

(b) 8 Ves, 561. See Iff Fox v. Mackreth^ alluded to 
Ves. 214. Waldo v. Catei/, in Brown v. Higgs, is now 
and McIntosh v, Townshend, published, 2 Cox. Rep, 158. 

A a 4 of 
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1814. of all the Cases. That Rule is most salutary : this Prac- 
Blackburn being calculated only f^'r Delay; admitting four 
I, Hearings of every Cause, before it goes to the House of 

Jbpsok.. Lords: a Re-hearing by the Master of the lio//5 of his 
own Judgment, and a Re-hearing by the Lord Chancellor 
of his own Decree, after that Re-hearing at the Rolls, 

Mr. Richards j Sir Samuel Romilly, and Mr. Winthropf 
for the Defendants. 

In Rrown v. Hi^gs the Appeal was heard ; and the 
Cases there collected hav,(B not established, that the Lord 
Chancellor shall not hear a Cause, which has been twice 
heard at the Rolls. The greatest Absurdity would result 
from such a Rule ; making the Lord Chancellor a meffe 
ministerial Officer, to enrol the Decrees of a Judge of in- 
ferior Jurisdiction; and obliging the Suitor at once to in- 
cur the Expence of an Appeal, to the House of Lords, 
without the Option of having the intermediate Opinion of 
the Lord Chancellor ; who would thus incur the Respon- 
sibility of Judgments in Cases, which he had never beard 
argued. 


Jm. 11. Chancellor said, having read th^ Case 

of Brown v. Higgs, he could not refuse to hear this Ap- 
peal : but under the Circumstances it ought to be brought 
up to the other Appeal. 


EVANS 
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EVANS v. HARRIS. 

T he Bill stated a parol Agreement by the Defendant 
to grant to the Plaintiff a Lease for twenty-one 
Years of a Farm ; that Cheese and Davis, the Attorneys 
of the Defendant, were to prepare a proper Agreement for 
a Lease ; and for that Purpose the Parties met at their 
Office ; and Cheese drew up an Agreement in Writing, 
dated the J4*th December, 1802, to demise to the Plaintifl* 
the Farm (except two Coppicc^s) for twenty-one Years, 
; that one Part only of such Agreement was signed 
by the Plaintiff and the Defendant, in the' Presence of 
Cheese and anotlier Person ; which was agreed to be left 
with Cheese and Davis, as the Attorneys of both Parties, 
and in order that they might prepare a Lease : that in 
pursuance and part Performance of the said Agrce- 
ment,” the Defendant, on the 2d of February, 1 808, de- 
livered Possession to the Plaintiff: but that no Lease had 
been executed ; and the Defendant had brought an Eject- 
ment. 

The Bill charged, that an Agreement in Writing had 
been entered into ; and as Evidence thereof,^’ that Cheese 
on the Execution of it observed, that neither Party could 
flinch ; that the Defendant had frequently admitted, that he 
had agreed to grant the Plaintiff a Lease ; stating specific 
Instances of such Admissions : that the Defendant had got 
the Agreement out of Cheesed Hands; to whom he 
never returned .t, or, if he did, upon Cheese'^ Death, in 
January^ 1812, it again came into the Defendant’s Hands, 
as Executor of Cheese ; and that the Defendant either now 
has the same in his Custody, or has destroyed it. 


1814, 

Jan. 26 . 

Plea to the 
principal 
Ground of Re- 
lief, as the Sta- 
tute of Frauds, 
with Averment 
of no Agree- 
ment in Writ- 
ing, not going 
to collateral 
Circumstances, 
charged as Evi- 
dence of it, 
over-ruled. 


The 
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1814. 

Evans 

V. 

Harris. 


The Bill prayed a specific Performance of the Agree- 
ment so made and entered into by and between the De- 
fendant and Plaintiff as aforesaid/’ for a Lease of the 
Farm (except the two Coppices), and an Injunction. 


The Defendant put in a Plea, to all the Discovery and 
Relief, of the Statute of Frauds ; averring, that neither the 
Defendant, nor any Person by him lawfully authorised, 
did ever make and sign any Contract or Agreement in 
Writing for making or executing any Lease to the Plain- 
tiff of the Premises in the Bill mentioned, or to any such 
Effect as by the said Bilbsuggestcd, or any Memorandum 
or Note in Writing of any Agreement whatsoever f^,or 
concerning tlm demising or leasing or making or executing 
any Lease of the said Premises. 


Sir Samuel Romillyy and Mr. Blake, in support of the 
Plea. 


This Bill states tw^o Agreements, one parol, the other 
written ; varying in this Respect, that the latter excepts 
two Coppices, The Bill proceeds wholly on the written 
Agreement; to which e/en the Allegation of part Per- 
formance refers ; though ineffectual for that Purpose ; and, 
the Plea directly denying the written Agreement, upon 
which the w hole Equity of the Case rests, all the collateral 
Allegations must fall w ith it. 

Mr. Hart, and Mr. Phillimore, for the Plaintiff. 

Tl'he Plaintiff alledges a parol Agreement, and part Per- 
formance, only as Part of tlie res gesta, and as Induce- 
ment to the Charge, that a wu'ilten Agreement was pre- 
pared, and left with the Attorney; from whom it w^as 
procured, and destroyed. These Allegations are not an- 
swered 
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swered by the Plea, that no Agreement was signed : the 
contrary is asserted upon the Defendant’s Declarations : 
the Question therefore is, whether this Plea can exclude all 
farther Discovery. The Defendant cannot by a Plea, de- 
nying the principal Fact, evade a Discovery ^of the colla- 
teral Facts, connected MUth it; which must be met either 
by Plea or Answer; Bayley v. Adams {a): Jones v. Da-- 
^is (h)» In the latter Case the Charge as to keeping the 
Accounts was immaterial, except as Evidence of the Agree- 
ment, set up by the Bill. In this Case the collateral Cir- 
cumstances, disproving the Allegation of the Plea, that no 
written Contract existed, are not denied either by Plea or 
Aifl^er. 


J814*. 

Evans 

t. 

Harris. 


Sir Samuel Romillyy in Reply. 

In the Case of a Bill for the specific Performance of a 
parol Agreement, alledging Acts of part Performance, the 
Defendant must deny those Acts of part Performance, 
which have been held equivalent to Writing : but the part 
Performance is not alledged by ibis Bill as taking the 
Case out of the Statute : the Bill proceeding on the writ- 
ten Agreement. The Plaintiff is entitled to a Discovery, 
whether such a written Agreement ever existed : but he is 
entitled to no more. 

The V ic e-Ch A n c e llo r. 

The Expression in this Bill, in pursuance and part 

Performance of the said Agreement,” must be under- 
stood as referring to the WTitteu Agreement ; which is the 
last Aiitecedent ; and, the Bill stating Circumstances, from 
wfeich the Existence of such written Agreement is inferred, 
especially the Acknowledgment of the Defendant, that he 

(b) 16 Ves. 262. 


in) 6 Ves^ 586. 


had 
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1814. 

Evans 

V 

Harris. 


To a Bill) 
charging Cor- 
ruption of Ar- 
bitratorS) Plea 
of the Award 
merely not suf- 
ficient.. 
Negative Plea, 
as no Partner- 
ship, not going 
to collateral 
Circumstances, 
charged as Evi- 
dence of it, in- 
sufficient. 

Answer must 
be full. 


had agreed to grant a Lease to the Plaintiff, I must under* 
stand this to be a Bill praying a specific Performance of 
that written Agreement, and not of a parol Agreement, in 
part performed ; in which Case the part Performance ' 
ought to be denied; as raising a substantive Ground of 
Relief, which a Plea of the Statute of Frauds does not 
meet. The Statute has no Application, if the written 
Agreement charged does exist. The Question then comes 
to this ; whether, when the Relief rests on one material 
Fact, as Evidence of which several collateral Facts are 
charged, it is sufficient to deny the substantive Fact ; or 
whether a Defendant nujst not discover the collateral 
Facts (1). To a Bill, stating Corruption of ArbitratoiH^S 
it sufficient to plead the Award merely ; leaving the Chai^ 
of Corruption untouched Can a Defendant protecthim- 
self by a negative Plea from the Discovery of a Variety of 
Circumstances charged, which, if discovered, would esta- 
blish the Fact in Issue f Suppose a Bill, alledging a Part- 
nership; and insisting, that the Existence of such Partner- 
ship was made out by a certain Document, by Settlements 
of Account and Admissions: Would it be sufficient to 
plead to such a Bill a mere Denial, that the Partnership 
ever existed (a); stopping there ? I cannot find asserted by 
any Authority, that a Plea of one solitary Fact would 
enable the Defendant to avoid all farther Discovery. Such 
a Plea would be no better than an Answer ; but the De- 
fendant, if he had taken that Course, must have gone far- 
ther (t). Why then should a Plea have this Effect? I 
cannot conceive a Principle, on which this Plea can be 
good: nor can I distinguish this Gas6 from Jones v, 
Davis; which is a clear Decision by the Lord ChanceU 

(a) Dretv v. Dreiv, antey {b) Rowe v. Teed, 15 Vm. 
I5p, and Chamberlain v. 37^. Leonard v. Leonard, 1 
Agar, ante, 259. Bali & Beat, 323. 

( 1 ) t>ixm T. Olmius^ 1 Cox, 414 . 

lor 
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/or, that a mere Denial of an Agreement, without de- 
nying the Circumstances, charged as making it out, will 
not do. 

This Plea must therefore be over-ruled. 


1814» 

Evans 

e. 

Harris. 


YOUNG t;. SUTTON. 


18U, 
Feb. 1. 


COMMISSION of Partition between the Plain- 
tiffs and Defendants, seised as Tenants in Fee, 
having issued, the Commissioners refused to return the 
Commission, until they should have been paid the Sum of 
«P1960 5 which they charged on Account of their Ex- 
pences. The Parties, having paid them 1 20, obtained 
an Order on the 30th of Notemher, 1813, upon them to 
return their Certificate of the Execution of the Commis- 
sion within three Weeks, or shew Cause. That Order 
not being obeyed, a Motion was made, that they do 
forthwith return their Certificate of the Execution of the 
Commission. 


Commission- 
ers under a 
Commission of 
Partition have 
no Lien on the 
Commission for 
their Charges. 


Mr. Ilarty and Mr. Cooke ; Mr. Wray^ and Mr. Whit^ 
marsh, for the several Plaintifl^ and Defendants, in support 
of the Motion, contended, that the Commissioners, as Of- 
ficers of the Court, were bound to return the Commission ; 
leaving it to the Court to fix what they are entitled to ; 
and had no Right to retain it, until they bad received what- 
ever Sum they chose to charge ; that under Commissions 
to examine Witnesses the Commissioners were never al- 
lowed to fix their own Charges, and retain the Commis- 


sion 
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1814. 

'-W 

Young 

V. 

Sutton. 


sion until they are paid ; which w^uld lead to great Iiicoit- 
venience and Extortion- 

Mr. Richarclsy for the Commissioners, resisted the Ap- 
plication. A considerable Part of the Sum charged con- 
sisted of the necessary Expences of Surveyors, Work- 
men, &c. employed in the Partition ; if the Commission 
should be taken out of their Hands^ they would have 
merely a personal Remedy against the Parties ; and the 
Commissioners, as Officers of the Court, are entitled to 
its Protection. 


The Vjce-Chancellor. 

These Commissioners, having undertaken a Duty, in 
the Prosecution of which they have incurred consider- 
able Expence, and some Liabilities, cannot insist in the 
first Instance on Payment, before they make their Return. 
It is not competent to an Officer of the Court to stop in 
any Stage of his Duty, and refuse to proceed. He must 
go on to complete it ; and may then come to the Court 
for his Remuneration. A contrary Rule would be highly 
conducive to Injustice ; and favor exorbitant Demands. 
I think, therefore, the Cause shewn is not sufficient; and 
the Commissioners must return the Comn)ission with their 
Certificate. 


BLACKBURN 
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1813, 

Julif 15 , 

BLACKBURN i. STABLES. 

Ftb, 17. 19. 

JOSEPH Blackburn by his Will, dated die 25th of Devise in 

Mizj/, 1787, devised as follows: ‘^All the Rest or Trust for a Son 

Remainder of my real and personal Estate I give and of the Testa- 

bequeath in Trust to my Executors Joseph Blackburn, tor’s Nephew 

my Nephew and Executor, and Miles Flesher, M'lio mar- die Age of 

“ ried my Great Niece : that is, for the sole Use and Be- twenty-four : if 

nefit of a Son of the said Joseph Blackburn an Execu- ^^^di no Son, 

tor at the Age of twenty- four Years : if he hath no ^ Son ^of the 

Sou, to a Son of my Great Nephew Blackburn, ® 

Son of my Nephew Benjamin Blackburn: but if nei- Nephew 

ther of these have a Son. then to a Son of my Great * ’ * ^ 

therhave aSon. 

“ Niece’s Daughter Elizabeth Flesher,*^ with a Direction « 

, then to a Son 

to take the Name of Blackburn: but on whomsoever Testa 

such my Disposition shall take place my Will is, that Great 

‘‘ he shall not be put into Possession of any of my Effects, Piece’s Daugh- 

till he attains the Age of twenty-four Y^ears : nor shall taking his 

my Executors give up their Trust, till a proper In tail Name: who- 

be made to the Male Heir by him.” ever should 

take not to be 

Joseph Blackburn, the Executor, had not any Son born P^sses- 

at the Death of the Testator: but his Wife was then 

ensient with the Plaintiff : who was soon afterwards born, ^ 

j 1 j • 1 .1 A f . r Effects until 

and had attained the Age of twenty-four. ^ « 

® twenty-four : 

nor the Execu- 

The Bill prayed an Account of the personal Estate, tors to give up 
and of the Rents and Profits of the real Estate, &c, their Trust 

“ till a proper 

Intail be made to the Male Heir by him.” 

An Executory Trust in Tail for an only Son of Af, en ventre at the 
Testator’s Death ; not void for Uncertainty, nor too remote. 


Testator’s 
Great Nephew 
B, : but, if nei- 
ther have a Son, 
then to a Son 
of the Testa- 
tor’s Great 


Sir 
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Sir Samuel Romillyy and Mr. Johnson^ for the Plaintiff. 


Blackburn 

Stablbs. 


Though Joseph Blackburn, the Executor, had at the 
Death of the Testator no Son born, the Son, then in 
ventre sa mere, and afterwards born, may be considered 
as having been in the Testator’s Contemplation : such Child 
being considered as in Existence for his Benefit : *SW/i- 
burncy 487, Beale v. Beale {a), 'Northey v. Strange ffi), 
and many other Cases. 


2dly. This is either an Estate Tail in the Plaintiff, or 
in his first Son ; if Archer's Case (c) is applicable ; the 
Intention to intail this Es^tate being declared. In all the 
Cases of Executory Trust there was some Indication of an 
Intention, that Care should be taken to prevent the first 
Taker from cutting off the Intail. That is expressly stated 
in the great Case of Leonard v. The Bari of Sussex (d ) ; 
upon which all the others proceed ; and there is no In- 
stance of abridging the first Estate without some Founda- 
tion for the Inference of a strict Intail, which the first 
Taker should not have the Power of determining : in 
other Words, an Intention to make the Estate unalienable, 
as long as the Rules of Law would permit. Here is no 
Foundation for that Inference; as there was in Papillon 
V. Foice{e) from the express Words, Estate for Life 
without Impeachment of Waste.” The only distinct 
Object of this Testator, the Per{>etuation of his Name, 
would not in some Events be answered by an Estate for 
Life only. 


Mr. Barber, for the Defendants, objected to the De- 
vise, as being v(jid : first. For Uncertainty : Doe on the 
Demise of Hayter y. Joinville (/). 

(cl) 2 Fern» 526. 

(e) 2 P. Will. 471. 

(J) 3 EasU 172. 


(e) P. Will 244 . 
( 6 ) 1 P. WM. 340 . 
(c) 1 Co, 66. 


2dly. As 
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2dly, As too remote: Lade v. Holford{a), Phipps v. 18l4. 
Kelifnge{b\ Stephens v. Stephens (c)^ Taphr v. Bid- Blao^urk 
dai ((l)f Long v. Blackall (e). v. 

' Sir Samuel ’RomUlyj in Reply, answered the Objection Stabjles. 
of Uncertainty by observing, that, as there was but one 
Child, the Event rendered the Object certain* 

1813* 

The Master of the Bolls, on making the Decree in July 15. 
the first Instance in the Plaintiffs favor, observed, that it 
is perfectly settled, that a Child in ventre 5a mere is to be 
considered as in Existence for his Benefit ; and Thellus- 
SOH^S Case (f) went farther ; whWe it was held, that such 
a C^iild should be so considered to his Disadvantage ; 
those, who supported the Will, relying upon the Distinc- 
tion, that for his Advantage he was to be so considered. 

" 1814, 

Thp Master of the Rolls. Peh, 19. 

It seems clear, that this is an Executory Trust; and I No DIstinc- 
know of no Difference between an Executory Trust in between 
Marriage Articles and in a Will (g), except that the Ob- 
ject and Purpose of the former furnish an Indication of 

riage Articles 

(a) 5 Bur, 1416. Ca. Abr. 188. Freem. 243. and Will, ex- 

(4) In Chancery, before {e) 3 Ves. 48S. ^ Term Infer - 

Lord Camden^ 20th July, Rep. 100. 

1767 , Fearn, Ex, Dev. Ed. 4, (f) 4 Ves, 227* Object of the 

by Powell, 84, stated from (g) 12 Ves. 227, ^he farmer, to pro- 
the Register’s Book, ante, 57 . Countess qf Lincoln v. The 
{c) For, 228. Duke qf Newcastle. ®ne, that the 

[d) 2 Mod. 289. 1 Eq. Father should 

not have the 

Power to defeat it. Therefore Estite for Life with Remainder to the 
Heirs of the Body a strict Settlement in the one Case ; an Estate Tail 
,ra the other, unless clearly not meant in their technical Sense. 

VoL. II. Bb Intention, 
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lotentioii, which must be wandng in the latter. When tlie 
Object is to make a Provision by the Settlement of aft 
Estate for the Issue of a Marriage, it is not tb be pie~ 
sumed, that the Parties meant to put it in the Power of 
the Father to defeat that Purpose, and to appropriate the 
Estate to himself. ‘If therefore the Agreement is to limU 
an Estate for Life, with Remainder to the Heirs of the 
Body, the Court decrees a strict Settlement in conformity 
to the presumable Intention : but, if a Will directs a Li- 
mitation for life, with Remainder to the Heirs of the 
Body, the Court has no such Ground for decreeing.a strict 
Settlement. A Testator gives arbitrarily what Estate be 
thinks fit. There is no'Presumption, that he means one 
Quantity of Interest rather than another, an Estate for 
Life rather than in Tail or in Fee. The Subject being 
mere Bounty, the intended Extent of that Bounfy can be 
known only from the Words, in which it is given : but, if 
it is clearlyjto be ascertained from any Thing in the Will, 
that the Testator did not mean to use the Expressions, 
which he has employed, in their strict, proper, technical. 
Sense, the Court in decreeing such Settlement as he has 
directed will depart from his Words in order to execute 
his Intention : but the Court must necessarily follow his 
Words, unless he has himself shewm, that he did not mean 
to use them in their proper Sense ; and have never said, 
that merely because the Direction was for an Intail, 
they would execute that by decreeing a strict Settle- 
ment. 

Let us see then, what Estate the Plaintiff would have 
according to the literal Import of the Direction in diis Will. 

Certainly the Male Heir by him” cannot be the first 
Taker: there must be some Estate limited to the Ances- 
tor ; and the Male Heir can only take by Way of Remain- 
der. 


I8U. 


Blackbuan 

V, 

Stables. 
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der. Suppose the Limitation made to the Plaintiff either 
generally or for Life : the Remainder will be to the 
Male Beif by him that is, to the Heirs Male of his 
Body • which would make an Estate Tail in the PlamtiflF ; 
as it is settled, th^t the Words Heir*' or Heir Male of 
his Body,’^ in the singular Number, are Words of Limi- 
tation, not of Purchase; unless Words of Limitation are 
super-added («), or there is something in the Context to 
shew, that the Testator did not mean to use the Words in 
their technical Sense. But there is, nothing in the Con- 
text of this Will, from which that can be colleJild. Here 
is an Absence of every Circumjjtance, that has commonly 
been relied on as shewing such Intention. The Word is 
Heir,^’ not Issue there is no express Estate for Life 
given to the Ancestor ; no Clause, that the Estate shall be 
without Impeachment of Waste ; no Limitation to Trus- 
tees to preserve Contingent Remainders ; no Direction so 
to frame the Limitation, that the first Taker shall not have 
the Power of barring the Intail. Every Thing is wanting, 
that has furnished Matter for Argument in other Cases. 
The Words are therefore to be taken in their legal Ac- 
ceptation. 


1814 . 

BlackbuHM 

v. 

Stables. 

‘‘ Heir” or 
“ Heir Male of 
«the Body/* in 
the singular 
Number, Words 
of Limitation, 
not of Pur- 
chase : unless 
^Yords of Limi-» 
tation super- 
added, or the 
Context shews, 
that those 
Words are not 
used in their 
technical 
Sense; as the 
Word Issue’* 
or ** without 
‘^Impeachment 


The Consequence is, tliat I must declare the Plain- Waste: 

tiff entitled to have the Conveyance made to him in Tail ^ 

Trustees to pre- 
serve Contin- 
gent Remain- 
ders; or a Di- 
rection 80< to frame the Limitation, that the first Taker shall not have 
the Power of barring the Intail 


(a) Archerh Case, 1 Co. 66. 


B be 


HILL 
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Lincoln’s 
Inn Hall. 
1814, 
Rb. 22. 


Defendant, in 
Custody under 
anAttachment, 
and a Messen- 
ger ordered, 
discharged on 
putting in his 
Answer; bu# 
on Exceptions 
allowed the 
Plaintiff, not 
leaving accept- 
ed the Costs, 
resumes the 
Process, where 
it stopped: if 
Costs were ac« 
cepted, he be- 
gins again.. 

Costs on Mo- 
tion against 
settled Prac- 
tice* 


HILL xj. TURNER. 

O N the 9th December, 1813, an Order was obtained 
for a Messenger on a Returh of Cepi Corpus to an 
Attachment for want of an Answer, On the 1 1th of De- 
cember the Answer was filed. The Costs not having been 
paid, the Amount being disputed, Exceptions to the An- 
swer werHillowed by the Master on the 7th February; 
and the Plaintiff then obtjjined an Order for a Messenger ; 
under wliich the Defendant was in Custody. 

A Motion was made by the Defendant, that the Or- 
der of the 9th of December might be discharged for Irre- 
gularity, and that the Defendant might have a Month^s 
Time to answer the Exceptions. 

Mr. Richards, and Mr. Daniel, for the Motion.' 

Mr. Hart, and Mr. Shadxvell, for the Plaint^. 

The Lord Chancellor. 

The Practice, as settled by me (a), has been long acted 
upon, that a Defendant, in Contempt for want of an An- 
swer, putting in an Answer, though ever sc^nsufficient, is 
entitled to be discharged ; as the Court will not deprive a 
Man of his personal Liberty during the Inquiry, whether 
his Answer is sufficient. If the Plaintiff chooses to ac- 
cept the Costs, and the Answer is afterwards reported in- 
sufficient, he must begin with fresh Process : but, where, 

(a) Boehm v. De Tasiet, Bhjitld, ante, 100. 
ante, Vol. L Z2A, Smith 'tM 
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having said, he will take the Costs, if tendered, he after- 
wards thinks proper to refuse them, the Consequence, 
established by the iQonstant Course, is, that, the Answer 
bemg reported insuflicient, he goes on upon the old Pro- 
cess ; and there is a Principle of Justice in it : the De^ 
-fendant being liberated merely as the Court gives him Cre- 
dit, that the Answer is sufficient, until it is proved to be 
otherwise ; but the Moment it is proved to be insufficient 
the Consequence is clear, that he never ought to have been 
released ; and therefore the Plaintiff has a Right to go on 
upon the old Process. ' 

As this is therefore a mere Question of Practice, which 
has been long settled, and repeatedly acted upon, the De- 
fendant must pay the Costs. 


1814. 

Hili, 

V. 

TuRltlS. 


1813, 

LIST’S Case (1). Ftb.2i, 


T he petitioning Creditor under a Commission of Creditor, at- 
Bankruptcy wqs arrested at Guildhall, as he was tendingtoprove 
going out, immediately after proving his Debt at a public 1**® before 
Meeting. There was no Doubt of Notice: the Attorney, Commissioners 
who pointed him out to the Officer, having seen him prove 
his Debt; and he was taken back to the Commissioners; 
who stated to the Officer, that tlie Arrest could not be 
maintained : but he persisted. An Application was made 
to a'Judge, Sir S. Le Blanc; who refused to discharge ; “d7red'to dis 
as was asserted on one Side, upon Consideration of the ehargehim.and 
Authorities; on the other merely as not having Jurisdic- all Parties sub- 
tk)n. jccted to Costi. 


privileged j&din 
arrest. 

The PlaintiiT 
in the Action 


(l) 2 Rose, 34. Ex parte Bryant, i Madd. 49 . See also 
Jbid^ 580. 


Bb3 


Sir 
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List’s Case. 


Privilege of a 
Witness from 
arrest; as a Per- 
son going to 
make an Affida- 
vit before a 
Master. 

The Applica- 
tion to dis- 
charge must be 
to the Court, of 
which the Pro- 
ceeding is a 
Contempt. 

The petition- 
ing Creditor 
under a Com- 
mission of 
Bankruptcy 
must prove his 
.Debt at a pub- 
lic Meeting. 
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Sir Samuel Romilh/^ and Mr. Rose^ applying for die 
Discharge, under these Circumstances pressed for Coals 
against all Parties, the Attorney, the Officer, and Ac 
Client ; contending, that this PriWfoge had been so long 
settled, that the Attempt to infringe it ought to be treated 
as a Contempt : the only Doubt upon it arising frdm the 
Opinion, expressed by the Court of King-s Bench in 
Kinder v. Williams (a), that Commissioners of Bank.* 
ruptcy are not a Court of Justice ; which was corrected by 
that Court in Arding v* Flower ( 6), and by the Lord 
Chancellory Ex parte King (c)i 
r 

Mr. Leachy in support of the Arrest, made a Distinctioit 
between a Person, coming as a Witness to prove the Debt 
of another, and coming to prove his own Debt ; to which 
Case he said, the Protection had not been extended. 

The Lord Chancellor. 

If a Person, going to make an Affidavit before a Master, 
was arrested, this Court would discharge him : but a Judge 
would not ; as the Application must be to that Court, of 
which the Proceeding is a Contempt. 

The Cases, that have been decided, supposing there is 
no Instance of a Creditor attending to prove his Debt, as 
1 think there is, have gone upon a Principle, that clearly 
reaches that Case. The Course in Bankruptcy is, that the 
petitioning Creditor must not only prove his Debt privately 
at the opening of the Commission, but must also make a 
second Proof at a public Meeting ; and it is impossible to 
maintain, that a Creditor, who goes to give Evidence of his 
own Debt, does not stand precisely upon the same Prin- 

(a) 4 Term Rep. B. B. (i) 8 Term Rep. B. R. 
377* 534. 

{c) 7 Ves. 312. 

ciple 
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ciple a PersoHi going to give Evidence of the Debt of 18M. 
any other Person. It is his Mode of suing. That is the 
Courtj to which he naust apply. Tliere is no Doubt there- 
fore of the Right this Person to be discharged. In 
that Case, in which the Court of King*s Bench over-ruled 
their own Doubt, they stated the.Principle, upon which 
all Courts have since acted ; and I have no Doubty that 
the Principle reaches this Case. 

Therefore let the Plaintiff in the Action discharge him. 

AH the Parties must be subjected to the Costs; and he 
may choose, y^hom be will follow. 


MARSH X . SIBBALD. 


1814, 
March 1. 


M r. Leach on a Motion for the Production at the 
Trial of an Action of Books and Papers, referred 
to by the Answer, admitted, that the Motion went farther 
than any former Instance ; as extending to a Book, referred 
to by the Answer of another Defendant, not the Plaintiff 
in the Action ; such a Production having been ordered 
only in the Instance of a Trial directed by the Court ; in 
which Case one Defendant would not be allowed to with- 
hold Evidence from another. 


The Lord Chancellor. 

The Rule as to producing Papers upon a Trial at Law 
is this. If this Court* on Motion, or by Decree, directs 
a Trial, that Trial is directed in such a Way, that all 
Productions, which the Court conceives to be useful 

B b 4 upon 


Order for Pro- 
duction of Pa- 
pers on a Trial 
at Law limited 
to those pfer* 
red to by the 
Answer of the 
particular De- 
fendant ; and 
not extended to 
any other An- 
swer except 
upon a Trial, 
directed by the 
Court ; when , 
the Production 
ia more gene- 
ral. 
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Upon that Trial> the Creature of its own Direction, shall 
be made : but, if ^ upon a Bill, filed for an Injunction 
ngainst an Action, and praying Relief, the Injunction be- 
ing refused, they go on at Law to Trial, the Plaintiff 
can only read by the Direction of this Court what he 
may read M’ilhout that Direction, the Answer ; and then 
Papers refer- he may read every Book, Letter, Memorandum^ or 
red to by an Paper, referred to by that Answer; as every such Book, 
Answer, read Letter, &c. is a Part of the Answer. It is read as 
wPart of it. being Part of the Answer; and the Plaintiff must ^ew, 

that what he prays may be produced is in Effect and 
Substance Part of that Answer ; unless the Tri^ is di- 
rected by the Court itself on Motion, or by Decree : 
but there is no Instance of directing the Answer of any 
other Person except of the Defendant in that Cause, 
or any Part of it, to be read upon a Trial, not directed 
by the Court itself. If therefore this Book is not re- 
ferred to by the Answer of the Defendant, I cannot 
order it to be produced ; and you must get at it by amend- 
iiig your Bill. You are entitled to the general Pro- 
duction, in the usual Form, of all the Papers, referred to 
by the several Classes of Defendants, respectively, as 
Part of their Answers, for the general Purposes; but 
that will not answer your Object, nitbout proceeding to 
order a Production at the Trial; and that is limited in the 
Manner 1 have stated. 




■ 1614 . 


Marsh 

V. 

SiBBALD. 


BISOOE 
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BISCOEx^. BRETT. 

T he Bill prayed the specific Performance of a Con- 
tract to purchase an Estate from the Plaintiff. The 
Answer insisted upon Objections to the Title, 

Upon the Motion for an Injunction against proceecjing 
at Law for the Deposit an Order was made on the 24-th 
of Fehruari/f 1813, upon the usual Terms directing a Re- 
ference tp the Master upon the Title. The Master not 
having made his Report, the Defendant on the 15th of 
January^ 1814, obtained the usual Order, of course, to 
dismiss the Bdl with Costs for want of Prosecution. A 
Motion was made to discharge that Order* 

Mr.Vear, in support of the Motion. 

Mr. Oweuy for the Defendant, 

The Lord Chancellok. 

I take the Case to be simply this; that on the Answer 
it appeared to the Court, that the only Question was upon 
the Title. The Inconvenience of the old Practice, that a 
Cause under these Circumstances might take up two or 
three Years, before it got to a Hearing, led to the Experi- 
ment of a Motion for a Reference to the Master to look 
into the Title. That Experiment succeeded; and has 
established this Practice ; where nothing but the Question 
of Title is ill Dispute^(«) : but a more mischievous Prac- 

(a) 'Blytli V. Elmhirsty ante, the Order was made before 
Vol. 1. 1. Balmanno v. Lam- Answer. 

/fy, ante, Vol. I. 224, where ^ 


ISU^ 
March 4 . 

LincolK*s 
Inn Hai.l. 

Order to dis- 
miss a Bill for 
want of Prose- 
cution not of 
course pending 
a Reference on 
Motion ; the 
Title alone 
being in (][ucs- 
tion. 
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W-' 

Biscoe 

V. 

Brett. 


tice never was introduced, if that Order is not to have all 
the Effect of a decretal Oi^der: and I desire it to be 
clearly understood, that, whenever such an interlocutory 
Order has been made, the Plaintiil shall not turn round, 
and dismiss his Bill of course ; but shall be considered in 
the same Situation, as if a Decree to that Effect had been 
made on the Hearing of the Cause. In this Instance I 
think it not necessary to discharge the Order : but the 
Plaintiff shall be at liberty to proceed, as if no such 
Order had been made. 


1814. 
Eolls^ 
Jan. 27. 
March 21. 


TAYLOR r. GEORGE. 


Codicil, re- 
quiring and 
entreating the 
Executor, who 
was also resi- 
duary Legatee, 
by Will or 
De^d to settle 


^HARLES Rogers by his Will, dated the ♦Oth of 
May^ 1 806, and duly executed, gave all his Freehold 
Estate to his Brother William Rogers for Life, without 
Impeachment of Waste; with Remainders over; charged 
with his Mortgage Debts; exonerating his personal 
Estate from those Debts; and he bequeathed all his per^ 
sonal Estate to his said Brother, subject to the ^Payment 


and secure 


of certain Legacies; iioininajting his said Brother sole 


^500, to be Executor. The Testator also made a Codicil of the same 
paid at his Be- Date, signed by hini, but unattested, in the following 


cease; theTes- Words: 


tator declaring, 

that he had I do hereby require and entreat my dear Brother that 

omitted to ex- he will either by Will or Deed settle and secure the 
press it in his Sum of £500 to be paid at his Decease to my Relation 

Will, not Mrs. Elizabeth Taylor Wife of Mr. Taylor of the City 

doubting, that 

tlie Executor will readily comply with the Request ; a Trust, by Way 
of Legacy out of the Assets : not a Condition imposed, independent of 
them. 

of 
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of Bath Attorney at Law and also the Sum of 
^ between th^ Children of my Relation Mrs. Jane Simes 
Wife of Mr. Simes of the said City of Bath Attorney 
at Law to be divided between them in such Proportion 
as the said Mr. Taylor shall think fit. I have omitted 
to express the above in my Will not doubting but my 
" dear Brother will readily comply with the Request.” 

William fiogers proved the Will, but not the Codicil ; 
and, having^ possessed the Testator’s real and personal 
Property, and secured the Payment of £500 to the 
Children^of Mrs. Simes, died*; ndt having paid or secured 
]lll0^other Sum of ^500 to Mrs. Taylor. 

The Bill, filed against liis Executor and residuary 
Legatee, prayed a Eieclaration, that the Plaintiff, as the 
legal personal ^ Representative of Elizabeth Taylor, de- 
ceased, is entitled to receive the Legacy of c£'500, and 
Payment accordingly. 

The Answer insisted, that the Testator Charles Rogers 
did not leave Assets : that William Rogers did not prove 
the Codicil, considering the Recommendation not to be 
imperative ; and that he had paid the other Legacy as an 
Act of Kindness4 

Sir Samuel Romilly, and Mr. Roupell, for the PJaiur 
tiflF. 

The Question is, whether the Codicil gave £500 to 
Mrs. Taylor, as a Legacy; or whether the Payment of 
that Sum was imposed on the Executor and residuary 
Legatee as a Condition, on which he took the Residue ; 
making it incumbent on him, however small the Benefit he 
derived under the Testator, to answer that Sum of £500 
personally. The latter is the true Construction ; and the 

Case 


1614. 


Taylor 

Xu 

Georgr, 
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Case resembles a Devise of an Estate to a Man^ paying 
a Sum of Money; which, in Walker v. Co}lier (a) was 
held a Fee ; as the Devisee, oa that Payment was 
imposed as a Condition, might my before he was reW 
bursed. 

Mr. Ha/i, and Mr. Benyon^ for the Defendant. 

The Defendant can only be charged as having possessed 
Assets. The Codicil, being of the same Date^as the Will, 
shews, that the Subject was in the Testator’s ContenoH 
plation, when he made fiis Will; into which he did not; in- 
troduce these Legacies; meaning to leave them to^^ 
Brother’s Generosity: not aware of the Import of the 
Words require and entreat which, it is now too late tp 
deny, are legatory and imperative (A) oh an Executor ; a 
Doctrine derived from the Civil Law. Tlie Effect of such 
Words however must, as an express Legacy, depend upon 
the Assets. 


The Master of the Rolls. 

Match 21. It was contended for the Plaintiff, that this was a Con-.. 

dition imposed upon the Brother, and not a Legacy given 
out of the Testator’s Assets; and that having taken the 
Benefits, given him by the Will, he was bound to perform 
the Condiiion. The Consequence would be a Decree for 
the Payment of this Money without regard to his having, 
or not having, received sufficient Assets of the first 
Testator; and that was my first Impression: but after- 
w'ards, entertaining some Doubt, I desired, that it should 

(6) Malim v. Keighlei/f 
Fes. jun. 383. $20. 

be 


1814. 

jAYtOE 

Gbobge. 


(o) Cro.EUz.ZjQ. 
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be again spoken to ; and my Opinion now is, that this 
is, not a Condition, but a Trust. The Words would 
clearly raise a Trust, if applied to the Testator’s Property: 
but it is ndt expressed; distinctly, that these Sums are to 
be paid out of that flopei^. The Words however are 
not Words of Condition. i|||)prehend, a Dir^^ction given, 
or a Request made, to an Executor and residuary Legatee 
to pay a Sum of Money to another Person, must be con- 
sidered as a Legacy to be paid out of the Testator’s Assets. 
Taking this to be no Legacy, but a Condition, it would 
follow, that, if the Executor had died before the Testator, 
these Sums would not have become payable, for the Con- 
dition w#uld never have attached^ neither could the Court 
Kite secured these Legacies out of the Testator’s Pro- 
perty. The Words are, “ by Deed or Will so that, giv- 
ing an equivalent Sum by his ovM Will, he would satisfy 
the Condition: and it is difficult to say, the Court would 
take from him the Option, and compel him to give an ab- 
solute Security. The Testator’s Intention of-liounty to 
the Legatees is evident; and he could hardly mean to make 
it depend on the Contingency either of the Executor’s 
surviving him, or leaving Assets to answer the Legacies. 
The Direction to settle and secure is not decisive, that the 
Testator meant these Sums to come out of his Brother’s 
Property, and not out of his own. 


1814. 

Taylor 

ir. 

George. 


The Case of 0/ce v. He^ath{a) is material as to this ofa^!m*of*^^ 
Point. The Testatrix by Will appointed under a Power Money by 
.£4000 to be paid to her Nephew for his own Use and Will; the Ap- 
Benefit; but in consideration thereof he to pay to his P^intee to pay 
Mother an Annuity of c£lOO during her Life, and to enter Annuity, 
into a Bond with a Penalty for the Payment : the Ap- f 

Cfl)ir«.i35. 

. Appointment 

lapsing by the Death of the Appointee in the Life of the Testator, the 
Annuity a Trust by Way of Legacy, not a Condition. 

pointment 
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1814. 

Taylor 

V. 

GfiORGE. 


1814, 

Lincoln’s 
Inn Hall. 

Feb. 28, 
mar. 1. 8* 
Devise of the 
equitable Fee, 
under a Con- 
tract to pur- 
chase, revoked 
by the Convey- 
ance to a Trus- 
tee and his 
Heirs to such 
Uses as the 
Devisor should 
appoint by 
Deed, with 
Two Witnesses, 
or Will ; with 
Remainder to 
him for Life, 
to the Trustee 
for the Life of 
th6 Devisor, to 
bar Dower, and 
to the Devisor 
in Fee. 


pointment to the Nfephew. being void by his Death in the 
Life of the Testator, it was contended, that the Annuity 
was given, not as a Trust by Way of Legacy out of the 
Fund, but by Way of Condition Lord Hardwicke 
determined, that it was a l^acyl That is *a stronger 
Case than this ; as the WorSwiore clearly imported Con- 
dition than these Words do. 

This Plaintiff therefore is not entitled to an absolute 
Decree against the Estate of William Rogers ;^hut can 
only have an Account of the Assets of the first Testator* 


RAWLINS BURGIS. 

B y aMemorandum in Writing, dated the 15th of Mc^, 
1809, Henry Smith agreed to sell to John Raw 
lins an Estate at the Sum of 1000 Guineas, to be paid on 
the 29th of September next ; when the Purchase was to 
be completed ; and Smith agreed at his own Expence to 
make out a good Title in Fee-simple to the said Premises \ 
free, from Incumbrances, and also to be at the Expeiice 
of the Conveyances to Rawlins ; and Rawlins agreed to 
pay the Purchase-money to Smithy and complete the said 
Purchase on such good Title being made, as abovemen* 
tinned, on the 29th of September next. 

Rawlins by his Will, dated the 3d of Julj/y 1809,, and 
duly attested, gave all his Property to his Wife Sarah 
Rawlms. 

By Indentures, dated the 28th and 29th of September, 
1809, Smith, by the Direction of Rawlins, in pursuance 
and Performance of the Agreement, conveyed to Thomas 

Stanley ; 
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StanUjf; to ho\A Xo Stanley^ his Heirs and Assigns, to 
such Ulses, &c. as Rawlins should, by Deed with Two 
Witnesses, or Will, appoint or devise ; with Remainder to 
the Use of Rawlity^ w^ his Assigns for his Life ; and, 
after the Determiiis^^ of that Estate, to the Use of 
Stanley f his Heirs and Assi^^ during the Life of Rawlins, 
in trust for Rawlins^ and to prevent Dower ; with the 
ultimate Remainder to the Use of Rawlins in Fee. 

Rawlins died on the 12th of June^ 1811. By Inden* 
tures, dated the 30th of June and 1st of July y 1812, Sarah 
Rawlins conveyed to Trustees and their Heirs, upon 
Trust to pay Debts, and to make a Provision for her 
Children; and she hied the Bill; praying that the Defend* 
ants, the Heirs at Law of Johr^ Rawlins, may be de- 
clared Trustees of the legaf Estate in Fee-simple for the 
Uses of the Deed of the 1st of July, 1812 ; and may con- 
vey accordingly. 

Mr. Leach, Mr. Treslove, and Mr. Preston, for the 
Plaintiff, contended, that the Deeds of September, 1809, 
expressly made in pursuance and Performance of the 

Agreement,” did not revoke the Will ; the Devisor hav- 
ing done no Act, indicating a Change of Intention. They 
relied on the Opinion, expressed by Lord Hardwicke in 
Parsons v. Freeman (a), that taking the legal Estate after 
a Devise of the equitable Interest is no Revocation, and 
the Case of Barker v. Zouch {b). 


(a) 3 Atk, 741* Amh, ll6. ford, 3 Ves. 650. Harmood 
I Wits. 308. SeeBrydgesy. v. Oglander, 6 Vts. igg. 8 
The Duchess of Chandos, Ves^ 106. 

WiUiams v. Owens, 2 Ves, {b) 1 Rep. Ch, 23. (Fol. 
jun. 417. 595. Cave v. Hoi- Ed.) 


1814. 

Rawlins 

V. 

Burgis. 


Sir 
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Sit Samuel Romilly, Mr. Beni/on, and Mr. */. Wilson^ 
for the Defendants. 

The Question in all these Cases m. whether the Devisor 
took the same Interest by the Deea as he had previously 
in the legal Estate, or in the equitable Estate by the Con- 
tract. The Principle, as established by Lord Hardwtcke, 
is well explained by Lord Alvanley in Williams v. Owens^ 
thus (fl) : 

Wherever the Estate is modified in a Manner 3if- 
“ ferent from that, in which it stood at the Time of 
making the Will, it is'a Revocation: but \vherever the 
Testator remains with the same Estate or Interest ex- 
** actly and disposable by the same Means, without any 
fresh Modification, there i» no Revocation.’’ 

The Case of Tickner v. Tickner{b) is an Instance 
of the Distinction ; and applies directly to this Case ; 
and in Kenyon v. Sutton (c) Lord Alvanley wdth 
great Reluctance felt himself bound to follow that 
Authority. Barker v. Zouch is not Law; being in- 
consistent with many Determinations. That Case was 
decided at a Period, wdien the Doctrines of this Court 
were far from being settled or matured. The Inten- 
tion of this Testator to revoke is clear. The Uses 
of the Conveyance being prospective, looking to a future 
Deed or Will, the Will, previously made, cannot be an 
Execution of the Power. At the Date of the Will the 
Devisor had the complete equitable Estate in Fee; the 

(a) 2 Ves. jun. 5QQ, 6oo. Alvanley, from a Manuscript 
{li) Cited in the Reports Note, 
of Parsons v. Freeman, (c) Stated 2 Fii. jun. 6Dl. 

in 2 Fes, jun. 600, by Lord 


Interest 



CASES IN CHANCERY. 


385 


Interest he took by the Deeds was, independent of his 
Power of Appointment, merely an Estate for Life ; with 
a Remainder in Fee : the Trustee’s Estate being inter- 
posed ; and the Object of that Estate interposed to bur 
the Wife’s Right of Dower ; to whom the whole Estate 
had been devised. Here is the» efore clearly a different 
Modification of the Estate ; and an Alteration of the 
Devisor’s Interest, his Dominion, and his Intention. 


1814. 

Rawlins 

V. 

Borgis. 


The Vice-Chancellor. 

The Point, whether the Plaintiff was entitled for Life, March 8, 
or in Fee, under the Will, has been properly abandoned ; 
the Words being sufficient to carry a Fee. The only 
Question therefore is, whether the Will of this Testator 
was revoked by the Deeds of Lease and Release subse- 
quently executed. 


It has been long settled, that a Devise is not revoked by Devise not 
merely taking the legal Estate, doing no more. That revoked by 
Doctrine is stated in Roll (a) \ and, though that Case is merely taking 

opposed ibe legal 
Estate. 

(fl) 1 RoW& Ab. 61 6, PI. the legal Seisin; or that the 
3. See Mr. Sugden^s Obser- Fact was at variance with 
vations (Law of Vendors and his Lordship’s Statement, tlmt 
Purchasers, 148, Ed. 4) upon the Feoffment was to the Use 
the Passage, 2 Ues. jun. 429, of the Devisor. As an In- 
430, relating to this Case. stance of a Decision at Law, 

Itseems extraordinary, that that by taking the legal Es- 
such an Error should be tate a Devise is not revok- 
imputed to Lord Rmlyn in ed, his Lordship trans- 
his very able Judgment upon lates correctly an;! literally 
this Subject as the Concep- this Case from Roll ; who 
tion, that a Feoffment to the states shortly the Ground, 

Use of a Man before the that after the Feoffment the 
Statute of Uses conferred Devisor had the Use, as be- 
VoL. II. C c fore ; 



3S6 

jS14. 

Ravelins 

V. 

Burqis. 
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opposed by Puthury v. Trevilian{a\ no Doubt can now 
be admitted on a Point, that has been long at rest. The 
Question then is, whether any Thing more was done; 
or whether the Estate remained thf same without Modi- 
fication. In the Course of the Argument it has been in- 
sisted, that the Deed affords Evidence of an Intention to 
revoke: a Ground perfectly distinct from thaVwhich arises 
from an Alteration of the Estate. That has had the Effect 
of Revocation, independent of Intention ; and the actual 
Intention, clearly indicated, has in those Cases frequently 
been violated. 

The Peculiarity of this Case arises from applying the 
Principles of a Court of Equity to an Estate, contracted 
for, but not actually conveyed. At Law the Contract 
creates a mere Right; but no Estate, on which the Will could 
operate : a Case, having no Analogy to that of an Estate, 
actually vested in the Devisor by Conveyance. It is not now 
to be disputed, that, if the Devisor, being at the Date of 
his Will seised in Fee, had subsequently made a Feoffment 
to such Uses as he should appoint, with Remainder to 
himself in Fee, that Feoffment w ould have amounted to a 
Revocation. The Reasons are expressed by the Lord 
Chancellor in Maundrell v. Manndrell [b) ; where the 
Distinction betw^een Luther v. Kidhy ( c) and Tickner v. 
Tickner is clearly stated. The latter Case has been so 

fore; guarding against any tion; considering the Dis- 
Inference from that Fact; tinction as to the Mode of 
and probably thinking it acquiring the legal Estate, 
unnecessary to add the ge- whether by the Statute, or 
neral Effect of the Statute, by Conveyance, immaterial, 
transferring the Seisin. To (a) Dy, 142, b. 
that Lord Rosslyn evidently (b) 10 Fes. 264. 
points; meaning to repre- (c) 8 Vin. Tit. Devise, 
sent the Case as amounting R. 6. PI. 30. Stated 3 P. 
to an Authority for his Posi* Will lyo, 2 Fw. jun. 600. 

often 
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often recognized by Lord Hardwicke, Lord Ahanhy^ 
and Lord Eldoji, that it is not now io be shaken. 


1814. 


Rawlins 

V. 

Bdrgis. 


With regard to the equitable Interest, created by the 
Contract, a Purchaser before Conveyance is in Equity 
Owner of the Estate almost to every Purpose : I qualify Purchaser 
the Proposition; as before Payment of the Purchase- before Con-* 
money he may be restrained from cutting Timber. If veyance the 
before Conveyance a House should be burnt down, the Owner in 
Loss would be his (a) : if any Acquisition by Lives Equity for 
dropping should accrue, the Profit would be his : as every 

between the Representatives of jhe Purchaser his Interest to 

is considered as real Estate; and a Contract to sell a 
devised Estate has the Effect of revoking the Devise. 

before Pay- 
ment may be restrained from cutting Timber. As between his Repre- 
sentatives, it is real Estate. 

Revocation by a Contract to sell a devised Estate. 


This Contract, under which the Devisor became 
equitable Owner of the Estate, and was to liave a good 
Estate in Fee simple conveyed to him in the following 
September^ is silent as to the Form of the Conveyance, 
except by those general Terms. The Conveyance there- 
fore, which this Court would have directed, must have 
been of a pure, unqualified, Estate in Fee ; the Contract 
pointing at nothing else. If the Vendor had tendered 
this Conveyance, the Purchaser would not have been 
bound to accept it; but might have objected, that the 
Estate was modified in a Manner different frojn his Con- 
tract. If then a Conveyance in P'ee would have been a 
good Execution of the Contract, can this be so i Can an 
Estate, thus modified by the Introduction of a Power of 
Appointment, to be executed only before two Wit- 

(a) Paine v. MelUr, 6 Ve$, 2 P. Wms. 632. 2 Ath. 273. 
349. See 2 Fe/'n. 280. 1 Eq. 635. 1 Bro» C. C. 156. 
Ca. Ab. 25. 1 P. Wms. 60. 7 2/4. 

C c 2 


nessfs, 
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CASES IN CHANCERY. 

nesses, and a Trustee interposed, be represented as the 
same Estate, a mere Substitution of the legal for the 
equitable Fee, and therefore no Revocation, when the 
very slight Alteration of the Devisor^s disposing Powoi 
in Tickner v. Tickner bad that Effect ? 

The Argument, that the beneficial Interest remained 
the same, would overturn that Case. The Conclusion 
must be, that there was some Object beyond the mere Com- 
pletion of the Contract by taking the legal Estate: the 
Case in that Respect, resembling Bridges v. The Duchess 
of ChandosfaJ; and diflf'ring from Williams ()xvcns{h\ 
The Consequence is, that the Estate, \vhen the Pur- 
chaser died, was changed : it was no longer the same, 
that he had by the Contract ; and consistently with all 
the Authorities the Efiect is a Revocation. 


The Bill was dismissed without Costs. 

(a) 2 Fes.jun, 417* (6) 2 Fa. jun, 595. 


WRAY j. STEELE. 

T he Bill prayed, that the Defendant Picker may 
set forth his Claim in respect of the Third un- 
divided Part of an Estate, conveyed by Indentures of 
Lease and Release to the Use of Thomas Mackeness, 
deceased, in Fee ; and that a Commission ms^ issue to 
make Partition, 

The Answer, claiming One-third of the said Third 
Part, alledgcd, that at the Time of the Purchase of the 

Estate 
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Estate by Mackeness and Steehy it was agreed between 
Mackeness and Picker, that Picker should be jointly 
interested with Mackeness in the Purchase ; and that they 
should pay their respective Proportions of the Purchase- 
money; and accordingly Picker pafd to Mackeness 
^ ^2189 : 1 Is: lOrf. in Part of his Proportion previously 
to the Completion of the Purchase; and Mackeness 
advanced for Picker : 14s:lOrf. the Au)'‘ount of 

the Residue of Picker's Proportion ; who afterwards 
paid in l^art Payment of that Advance; and paid 

Interest on the Residue to Mackeness's Death*; receiving 
from Mackeness One-third of ^his Proportion of the 
Rents during ihe same Period ; and as Evidence the 
Defendant produced an Account in the Hand-writing of 
Mackeness, 


m 


3B14. 

Wkay 

V. 

Steele. 


Mr. Boteler, for the Plaintiffs : Mr. Bell, for the De* 
fendant Picker: Mr. P. Cross, for the other Defen- 
dants. 


In the Course of the Argument the following Autlio- 
rities were referred to : Gascoigne v. Thuring {a ), Anony- 
mous Case (//). Dyer v. Dyer (c). Crop v. Norton {d), 
and Lake v. Craddock (c). 


The Vick-Chancellor. 

The Question is, whether there is a resulting Trust 
for Picker under the Circumstances of this Case. The 
Doubt arises from uhat Lord Ilardxmcke is repre- 
sented to say in the Case of Crop and Norton ; which is 

{aj 1 Vent, 366. {d) 2 Atic. 74. 9 Mod. 

( 6 ) 2 Ventr. 36\. 2 Salk. 233. Barnard. J 70 . 

(e) 3 F. Wms. 158. 

(c) IVatlc. Copyh. 2l6, 


Cc3 


reported 
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1814. 

Wray 

u. 

Sri^EtB. 


reported rather differently in Atkins and in the Modern 
Reports. 

The Rule was clearly settled by the Decision in 
V mtris (n), in the 35th of Charles the Second, about 
six Years after the Statute of Frauds pa^ed; that, where 
one Man advances the Money to purchase an Estate^ 
but the Purchase is made in the Name of another, a 
Trust arises for him, who paid the Money ; that Case 
forming an Exception to the Statute of Frauds ; and so 
long has that Decision been followed, that no Rule can 
be represented as more clear and incontrovertible. In 
'I)yer v. Dyer Lord Chief Justice states the same 
Doctrine. It is said however, that the Case has never 
yet occurred of a joint Advance ; and that in Crop v. 
Norton, the Application of tins Rule is confined to an 
Advance by one Individual. As that Case appears re- 
ported, there is a Colour given to this Argument : but 
the^ Doctrine, laid down by Lord Hardwicke, must 
be understood with relation to the Case before him, 
not generally ; and the Case appears to have been de- 
cided on another Ground ; that there was a Deed-poll 
executed the Day after, constituting a Part of the Trans- 
action; a plain Declaration of the Trusts in Writing 
by the Person having the legal Estate. That was a 
mixed Case : the Consideration consisting, not merely 
of Money, but also of the Surrender of the old Lease; 
and it was decided on the particular Facts; not on the 
general Principle. Lord Harduicke could not have 
used the Language, ascribed to him. Wliat is there 
applicable to an Advance by a single Individual, that 
is not equally applicable to a joint Advance under 
similar Circumstances? On these Grounds, I think, 
the Defendant Picker is entitled, if the Fact of his 
(a) 2 Fentr, 361. 


having 
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having advanced Part of the Purchase-money can 
be made out; and as to that there must be an En- 
quiry (1). 


TEMPLE, Ex parte (a). 

T his Petition was presented by a Bankrupt ; stating, 
that he had surrendered totlie Commissioners ;vt ho 
had enlarged the I'ime for his last Exaniinatiun by several 
Adjouriimeiiis from the 4th of January to the 3d of 
May; and on the 12th of Mftrch the Petitioner was 
taken in Execution upon a Warrant of the Sheriffs of 
London^ grounded upon an Extent, sued out by the Board 
of Excise^ to satisfy His Majesty £2Q00y recovered 
against the Petitioner by Judgment in the Exchequer; 
that the Petitioner at tlie Time of his Arrest shewed the 
Officer the Summons under the Hands of the Commis- 
sioners ; and claimed his Protection ; but was carried to 
Prison. The Petition prayed, that the Sheriffs may be 
ordered forthwith to discharge the Petitioner out of Cus- 
tody; that all Proceedings under the Extent may be 
quashed ; and that the Petitioner may have his Costs. 

Mr. Wakejield, for the Petitioner : Mr, Montague, for 
the Assignees, 

The Statute (6), giving Protection from all Arrests to 

(a) 2 Rose's Bankrupt Ca. {b) Stat. 35 Geo, 2, c. 30. 
22* s. 5 • Ex parte Price, Post, 


Wray 

V. 

Stsslb. 

1814, 

Lincoln’s 

Inn Hall, 

March 21. 

The Crown 
not being 
bound by tlie 
Statutes of 
Bankruptcy, 
the Protection 
ofa Bankrupt 
from an Ex- 
tent limited to 
actual Attend- 
ance, upon 
the common 
Law Privilege 
ofa Witness 
or Party ; not 
extending 
through the 
Intervals of 
Adjournment 
by the Statute. 


(l) Newton v. Preston, Sanders to 2 Ath 150, 
Prec. Ch. 103. Ryall v. Riddle v. Emerson, 1 Vern. 
Ryall, 1 Atk, 5g, and Mr. 107. 

C c 4 
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the Bankrupt, has two Objects : to enable him to make 
a full Disclosure; and to shield Iiim from the severe Pe^' 
nalty, imposed upon his omitting to do so. The Pro^ 
teclion is therefore to promote the Ends of Justice, 
by giving h m the Opportunity of making that Disclosure, 
which this Statute exacts from the Bankrupt at the Peril 
of his Life. It is said, yojir Lordship has not, as against 
the Crown, gone farther than to order the Discharge of 
a Bankrupt, arrested, when actually attending the Com- 
missioners under their Suininons, in the late Case Em 
parte Russell fa) : but that Decision stands only on the 
Presumption, that the Bankrupt was doing that, which 
the Law impost s upon ^him as a Duty : and that Law 
has declared the Protection to be as necessary, to enable 
the Bankrupt to collect his Information, in order to his 
making a full and free Disclosure of his Affairs, as 
during his Attendance to make that Disclosure. The 
only other Authority is the Observation of Lord Hard- 
wickej Ex parte Dick fb), that tlie Crown is not bound 
by the Bankrujit Laws. That general Objection ap- 
plied equally to Russel fs Case : the Comrniissioners having 
no Autliorily by the Common Law to summon the 
Bankrupt before them : but the Legislature, having 
pressly declared, that he shall be free from all Arrest, while 
preparing that full Disclosure, which is required from 
him Under the Penalty of Death, has in Effect said, that 
110 one shall during that Period infringe the Protection; 
and disable him from complying with that Requisition. 

Sir Arthur Piggott^ and Mr. Hally for the Commis- 
sioners of Excise. 

This Bankrupt, as he was not actually attending the 
Commissioners, when he was taken, had no Claim to Pro- 

( c) 1 Rose, 2/8. {by 2 BlacL 1 142. 

tection 
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tectiou against Ibis Extent. No Authority has against the 
Crown gone farther than discharging a Person arrested, 
when actually attending : that proceeding upon the general 
Principle of the conniion Law ; that, whilst he is under the 
Exigence of the Order or Writ, re<^uiring his Attendance, 
^he Court will give him that Protection. Certainly, before 
that was decided, Doubts were entertained, whclhei under 
any Circumstances a Bankrupt was protected against an 
Extent : the Crown not being bound by the Bankrupt 
Laws : and the Rights of the Crown, Rights necessarily 
vested in the Ciowm for the Benefit of the Public, not 
being at all affected by those Laws. That Question 
ho\vever IS now decided to the Extent of Protection during 
actual Attendance, but no farther. Is your Lordship pre- 
pared to say, lliat the Commissioners by adjourning an 
Examination lor Six Months, a Period, which may be 
necessary U) enable the Bankrupt to give that Satisfaction, 
which the Commissioners are bound to require from him, 
can place him in this State of Privilege and Protection ; 
that the Rights of the Crowm are to be dormant in all 
the Intervals of Adjournment ; the Duration of which 
is entirely in the Discretion of the Commissioners; and 
is souietmie> unlimiled ( 6 /) ? All these Observations in 
support of this Privilege would apply equally to a Wit- 
ness, served with a Subpoena ; that bis Protection is 
necessary to the Ends of Justice; and, if the Subpoena 
is served a Week or a Month before the Trial, he is pro-^ 
tected during all that Time. The Principle, upon w'hich 
your Lordship extended the Protection against the Crown 
in Eji parte B/ussdl, applying equally to a Witness or a 
Bankrupt, is, that he was in actual Attendance, for the 

(a) Ex parte lloss, I RosCy certainly not universal ; and 
260 . The Practice of ad- cannot be justified. See Mr. 
journing the last Exarnina- CliriUian*s Observations, 2 
tion sine Die, to avoid the Christ, Bankrupt Law, 184. 
Necessity of committing, is 


181 L 

w-' 

Temple, 
Ex parte. 


Purpose 
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‘ Purpose of being examined; and, the Commissioners 

Tbmplb, finding it convenient to adjourn the Examination until 
Ex parU» the Evening, he was still attending for that Purpose ; as 
in the Case of a temporary Adjournment of a Court of 
Nisi Prius the Witness attending would be equally under 
the Protection of the Court in the Evening, as he >vas in 
the Morning. 

The Lord Chancellor, 

(aj The Opinion of Lord Hardwicke^whichfl see, I fol- 
lowed in the Case Ex parte Russell, was, that the Crown 
is not bound by the Statutes of Bankruptcy, and it would 
require a great deal of Au'gument to satisfy me, upon the 
Ground, menuoned in the Note (A) referred to, that the 
Crown is to be taken by Implication to be bound by 
this Section of 5 Geo* 2. when judicial Proceedings have 
from the Time of Lord Hardwicke down to the present 
Time established in Practice, as well as declared in 
Principle, that the Crown w as not bound by that Statute* 
In the Case Ex parte Russell the Application was 
made under Circumstances, iu which, I conceive, tlie 
Court ought to interpose ; and I certainly carried that 
Notion of the Law a great deal farther than it was ever 
before carried, when I held the Bankrupt to* be pro- 
tected against the Crown, while he could be said to be 
bond Jide in the actual Execution of the Duly of going 
through his Examination, and actually attending the Com- 
missioners for that Purpose ; but neither the Facts of 
that Case, nor what I stated, admit any Implication, that 
the Crown was bound by this Statute ; and that in Obe- 
dience to the Statute the Officer, arresting on the Part of 
the Crown, was bound to discharge the Man : on the 
contrary, I anxiously stated my Opinion, that the Crown 
was not bound by this Statute ; and grounded the Relief 
T gave against the Crown upon the Principles of the 
Common ^law^ 

(//) Ex Relatione, (b) 18 Ves. 3. 

Considerable 
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Considerable Doubt had long prevailed, whether At- 
tendance on Comniissioners of Bankruptcy was Attend- 
ance on a Court, that would entitle the Party to the Ex parte 
Privilege, independent of this Statute ; and the Court of 
Kirtg\s Bench hesitated very much, before they came to 
that Conclusion ; but in Lord Kenyon's Time that Court, 
as I think, very properly held (a) on strict legal Prin- 
ciples, that a Person, actually in Attendance on the Com- 
missioners, \^as entitled to the same Privilege as a Wit- 
ness; and that, where a Person was compelled by the 
Process of any Court, or by a Summons, which any 
Persons in the Situation of Commissioners were autho- 
rized by Act of Parliament tc^ issue for the Purpose of 
calling a Parly before them, being before them he was 
protected ; and it was carried to this Extent ; that, what- Witnc^;!=;, at- 
ever Doubts might formerly have existed, a Witness, tending Arbi- 
actually attending Arbitrators upon au Arbitration under trators upon 
an Order of Court, was just as much protected as a Wit- an Arbitration 
ness attending a Judge at Nisi Prius, That was not under an Order 
under this Statute, but upon Principles of the Common P**®" 

Law, tected from 

* Arrest. 


If the Statute of Geo, 2. had not passed, no Person 
could dispute, that a bankrupt might have been arrested 
between the Days of Exainination. That Statute, pre- 
venting the Creditors from arresting, as it does not bind the 
Crown, affords no Principle, upon which I can interpose 
in this Case ; and, taking it upon the Principle of the 
Common Law, that has never been carried to the Extent 
now contended. My Opinion is therefore, that this 
Bankrupt is not entitled to his Discharge ; and, that the 
Circumstances of the Case referred to afforded a Dis- 
tinction, that justified the Discharge in that Instance. 
Those Circumi^tances were, that the Man was attending 
the Commissioners : it was upon the same Day, in the 

(a) Arding v, Floixer, 8 Term Rep. 534. 

same 
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1814 . 

Temple, 
Ex parte. 


same House : a Person who was to come to Town, if 1 
recollect rightly, not having arrived, the Commissioners, 
therefore, did not go on with the Examination; but 
waited for his Arrival. That appeared to me to be all 
one Attendance ; as a Witness is found w^alking about 
Westminster Hall, until called into Court to give his 
Testimony. 


1814, 

Rolls. 


SOUTHOUSE t). BATE. 

March 21. 

General Devise J^DMUND Edward l^outhousc by his Will, dated the 
and Bequest to 25th of September^ IBll, giving two Legacies of 
Executorsjiav- each to John Forbes and Myra Sont house, to be 

ing equal Lega- them to certain Charitable Institutions, and 

cies of JSiock Legacies of Stock to them for Mourning, pro- 

for Mourning, , , r n 

® ceeded as follows: 

their Heirs, 


Executors, &c. 
on the especial 
Trust to devote 
all, both real 
and persona], 
to Debts, I.e- 
gacies, and 


I give and bequeath unto my Brother-in-Law John 
Forbes and to iny Sister Myra Southousc all my Pro- 
perty botii real and personal upon this especial Trust 
that they pay regular the following Annuities/' 

The Testator llieii, giving some Annuities, and disposing 


Annuities, a of his Clothes and Furniture, coYicluded his Will in the 


resulting Trust following W^ords : 
of the Residue, 


1 do hereby appoint JoA/i Forbes my Broth er-in-Law 
and Myra Southouse Spinster my Sister both late of 
Norlhaynpton Executors of this my last Will and 
Tesiainenl and their Heirs Executors and Administrators 


upon this esj ccial Trust and Confidence that they 
devote all my Property both real and personal to pay- 
nient of my just Debts and all the Legacies and 
Annuities given by me in trust to them.^' 


The 
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The Bill, filed by the Executrix Southousey prayed a 
Decree for the Residue of the Testator’s Estate real and 
personal to the Plaintiff and the Defendant bene- 

ficially in equal Moieties. 

Sir Samuel Romill7/y and Mr. J» Stephen^ for the 
Plaintiff : Mr. Garratt, for the Defendant Forbes, 

The Words Trust and Confidence” in this Will can- 
not be understood in the common Sense. The Trust 
they had to perform being to pay Debts, Legacies, and 
Annuities, a Trust not at all ^applicable to real Estate, 
the Clause must be read, with reference to that Distinc- 
tion, as a Disposition to these Persons of the real and 
personal Estate, but as to the personal upon the Trust 
declared, and particularly marked by the Term especial.” 
The Case of Dawson v. Clark {a) is precisely analogous; 
and cannot be distinguished from this. The Property is 
not given to them in the Character of Executors. The 
Deciee in the Case of Dawson v. Clark was upon the 
Appeal affirmed by the Lord Chancellor on their Right, 
not as Executors, but as Legatees and Devisees. 

Mr. Belly Mr. Blake, and Mr. Cross, for the Co- 
heiresses at Law, and the next of Kin, cited King v. 
Dennism[li), referring to most of the Cases upon the 
Doctrine of resulting Trust ; and contended, that the 
last Clause of the Will brought this Case within the 
Distinction, taken by the Lord^^ Chancellor i and, the 
whole Property being given expressly upon 'rrust, though 
the Trust declared is confined to a particular Part, it 
was impossible to separate the Trust from the Devise. 

(a) 15 Ves, 409. 18 Vcs. {h) Ante, Vol, I. 269. 

247. 
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1814. 

SOUTIIOUSE 

V. 

Batb. 


The 
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Master of the Rolls. 

The Question, arising upon this very obscure Will, is, 
whether the Devisees of the real and personal Estate take 
beneficially, or only in Trust. The general Principles, 
applicable to Cases of this Kind, are so clearly laid down 
by the Lord Chancellor in King v. Dennison (a), that it 
is quite unnecessary to repeat them here. The Difficulty 
lies in their Application to the various Modes of Expres- 
sion, employed by Testators to convey their Meaning. 

Upon the first Part of this Will it v^as contended, that, 
as the Trust declared was not at all applicable to real 
Estate, but only to a particular Portion of the personal 
Estate, the Devise ought to be read thus, 

I give and bequeath to John Forbes and Myra 
** Southouse M my Property both real and personal but 
** as to my Funded Property on this especial Trust and 

Confidence &c.^^ 

On the other Hand it was contended, that it is im- 
possible so to separate the Trust from the Devise; that 
the whole Property is given expressly upon Trust; though 
it be only as to a particular Part of it that any Trust is 
declared. The Ambiguity, however, that there is in this 
Part of the Will, seems to be removed by the con- 
cluding Clause, declaring, that the whole is given in 
Trust for the Payment of Debts, Legacies, and Annui- 
ties. It is therefore impossible, that the Devisees can 
take any Part beneficially. A Distinction was attempted 
to be made with respect to the personal Property, in 
favor of the Executors, on the Ground of my Opinion in 
Dawso7i V. Clark (6). I do not know, whether upon 

{b) 15 Ves.409. 


1814 . 

Southouse 

V. 

Bate. 
March 21. 


(a) AnUf Vol. L 260. 


the 
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the Appeal the Lord Chancellor meant absolutely to over- 
rule that Opinion : but from the Note, with which I 
have been furnished, it^g clear, that he did not concur 
in it. Had I been aware, that it would have been thought 
liable to so much Doubt, I should have stated more 
fully the Reasons, upon which, I thought, and still think, 
that the Executors, as such, would have been entitled, even 
if it had been decided, that they did not take by the 
direct Bequest. 

But there is no opening for the Discussion of such a 
Question here, as these Persons are expressly appointed 
Executors in Trust ; and equal Stock Legacies are given 
to them ; and, though these are for Mourning, that has 
been in some Cases held sufficient to turn Executors 
into Trustees. They are therefore Trustees both of the 
real and personal Estate; and all the Co-heiresses are 
entitled to the one ; and the next of Kin to the other. 


1814, 

Lincoln’s 
Inn Hall. 

March 31. 

T he Petition stated, that on the Sd of March , a Commission 
Commission etf Bankruptcy issued against William of Bankruptcy, 
Ilookham ; under which he had not yet been declared and the Affida- 
a Bankrupt that the Commission and the Affidavit of vit, describing 
Debt described him only as a Waterman; that the Peti- the Bankrupt 

only as a 

Waterman, supported by the Statement, that he got his living by 
buying and selling. 

The Practice of issuing Commissions of Bankruptcy upon loose 
Affidavits as to the Trading disapproved. 


HERBERT, Ex parte. 


1814. 

SouTHovse 

Bate. 


tioiuM*, 



400 


CASES IN CHANCERY. 


1814 . 

Herbert, 
Ex par te» 


Dealer and 
“ Chapman,” 
d sufficient De- 
scription of 
trading to sup- 
port a Com- 
mission of 
Bankruptcy. 


tioner/a Creditor for £i05, is ready to prove Hookhetm 
a Trader and a BankAipt ; and had for that Purpose 
made the usual Affidavit and entered into the usual Bond ; 
in which, a Trading is described. 

The Petition . prayed, that the Commission may be 
superseded ; and that another Commission may issue. 

Sir Samuel Romillj/y in support of the . Petition, said, 
that the Description of Waterman, standing alone, was 
not sufficient to support a Commission of Bankruptcy ; 
as the usual Words Dealer and Chapman^' were wanting 
in this Commission. 

Mr. Agar, for the petitioning Creditor. 

The Lord Chancellor said, that according to Mr. 
Cooke (a) Dealer and Chapmiut’’ had been held a suf- 
ficient Description of Trading; and, though the Practice 
of issuing Commissions upon Affidavits as loose as this, 
was so inconsistent and dangerous, as perhaps to require 
Correction by some general Order, the general Statement 
of the Commission, that the Bankrupt got his living by 
buying and selling, was sufficient to support it. 

The Petition was dismissed. 

(fl) 1 Cooke's Bankrupt Law, Edition 6. 


MURRAY 
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MURRAY V. SHADWELL (1). 


mi, 
-Nuv. 2& 
Dec. 16 . 
1813.14* 
March 31. 


TTSSUE being joined in this Cause, upon a Bill, filed Order for 

J- against three Trustees, charged with Breaches of examining a 

Trust, the Defendant Ann Murray presented a Petition Defendant by a 

at the Rolls ; stating, that the Defendant Shadwell was a Co-defendant 

material Witness for her ; and, though interested in the Allega- 

Matters in question in the Cause, no way interested in 

the Points, to which she was desirous of examining him; 

praying, therefore, that she might be at Liberty to examine 

him as a Witness for her, saving all just Exceptions. • 

At the same Time the Defendant Shadwell presented a 
. ^ ^ ^ ^ true Construc- 

similar Petition for liberty to examine the Defendant 

. ^ tioQ of the 

Ann Murray. 

that he is not , 

An Order having been obtained, as of course, on eacli interested, or 
Petition, a Motion was made that the Order for examining not in the Mat- 
the Defendant Murray may be discharged with Costs, ters in ques- 
This Motion, having been argued before the Lord C/mw- tion in the 
cellar, was re-argued before his Lordship, assisted by the Cause; and 
Master of the Rolls, any Objection 

to his Evidence 

Sir Samuel Romilly, Mr, Hart, and Mr. Dmdeswell, 
for the Plaintiff, in support of the Motion. Hearing. 

Jan, 23. 


This Order, obtained on an Allegation, that the Defend- 
ant is not interested lin the Matter, to which she was to 
be examined, though interested in the Matters in question 
in the Cause, is contrary to the Practice of the Court ; 
which requires an Allegation, that the Party is not in- 


(1) Lee AtUnson, 2 Coi,4l3. 

You II. Dd 


terested 
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terested in the Cause [a ) : going to this Extent, that one 
Defendant cannot exatjH^ another, having an Interest in 
the Cause, though not interested in the Matter, to which 
he is to be examined. Conclust^Nfe Evidence of this is 
afforded by the Form of the Order ; and it is analogous 
to the Rule at Law; where a Party, against whom an 
Indictment has been found, cannot examine another 
Person, comprehended in the same Charge, or even in a 
Part of it. The Objection, that the Court cannot on 
Motion enter into this Question of Interest, would intro- 
duce great Injustice. At Law an Objection to a Witness, 
as interested, is always taken in the first Instance. Another 
Difficulty is, how can the Court in this Stage ascertain 
such partial Interest? If either of these Defendants is not 
interested, why was not Advantage taken of it by De- 
murrer ? The Plaintiff is in this Situation; either he must 
take such Evidence M the Defendant will give; or by 
cross-examining must waive all Objection to the Evidence. 
The Court, if apprised of these Circumstances, would 
never have made the Order ; especially as there is not to 
be found one Precedent of an Order founded on such an 
Allegation as this. 

Mr. Leachf and Mr. Roupell, for the Defendants. 

Admitting, generally, that the Practice may be col- 
lected from the Form of the Order, when the Question 

(a) See Phillips v. Duhc of 225. pi. 8. (Ed. 1739) S. C. 
Bucks, 1 Vcm. 227. 2 Ca. Harris* Pract. (Ed. iVIrtu/.) 
Ch. 214> Note. Mayor (f 275. fltijtfs Pract. 356. JVhct 

Colchester v. , 1 P. Pract. 134. and the late Case, 

Wms, 396. Casey v. Beach- Franklyn v. Colquhoun, l6 
field, Prec. Ch. 41 1 . Gilb* Eq. Ves. 216. See Man v. Ward, 
Rep. 98, and 1 £q. Ca. Abr. 2 Ath 228. 


of 
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of Interest arises upon an Application of this Kind, the 
only Inquiry can be, wbethe|j|bc Party is interested, or 
not, in the Matter, upon wh%h he is to be examined. 
The Course at La# to strip a Defendant of that Cha- 
racter, before he can be examined by his Co*defendant, 
arises from the Peculiarity, that the Interest is necessa- 
rily general, where only one Point in issue. The Pro- 
ceedings here necessarily differ ; as a Man may be in- 
terested in one Part of a Cause and not in another^ from 
the frequent Union of distinct Rights in the same Cause* 
How great would be the Injustice, if a Plaintiff by 
making a mere Witness a Defendant could deprive 
another Defendant of the Advantage of that Witness’s 
Testimony ! Here is no DiflienUy in separating the Evi-* 
deuce; contining it to those Questions, which do not 
touch his Interest. There is no Instance certainly of 
going into this Inquiry before the Hearing; and that is 
necessarily the proper Time ; as the Fact, whether the 
Defendant is inleresied) or not, can be properly decided 
only upon the whole Evidence, taken together. The 
Objection, that the Plaintiff, uncertain, whether the De- 
fendant is interested, has a Difficulty in cross-examining 
him, occurs in every Case ; a Consequence of the im- 
perfect Mode of examining in this Court; which is 
avoided by a vivd voce Examination; on which the Wit- 
ness may be asked as to his Interest. The Motion, on 
which this Order w'as obtained, is a mere Motion of 
course ; and jluipfiuggestion is not open to Inquiry ; as 
on other Motions of course, for farther Time to answer, 
to dismiss a Bill, &c. on which the Suggestion, depend- 
ing upon some extrinsic Fact capable of being ascertained 
by Affidavit, or by reference to the Record, may be exa- 
mined. The Form of the Order is not material. The 
Words saving just Exceptions” reserve to the Plain- 
tiff the Right of objecting to the Evidence at the £^ear- 
ing ; and there is no Rule, that one Defendant may not 
D d 2 examine 


Murray 

u. 

SiunwEtt. 
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examine another, who is interested in the Cause. As an 
Instance of the Mischief^rom rejecting the Evidence 
at this Stage, suppose the only Witness to a Deed was a 
Co-defendant, having perhaps an Interest in another 
distinct Branch of the Cause. The Cause will be de- 
cided by rejecting the Evidence of Shadwell; whose 
Evidence is the single Support of the Defence. In 
Nightingale v. Dodd {a) the Plaintiff having examined 
a Defendant as a Witness, a Decree was made against him 
upon other Matters ; the Court taking the Distinction, 
that the Interest must] relate to the Matters, to which he 
is examined ; and the Case of Ptddock v. Brown (6) 
is an Instance of the Objection taken to reading the 
Depositions at the Hearing. 


The Lord Chancellor. 

This is a Motion to discharge with Costs an Order for 
one Defendant to be at Liberty to examine another De- 
fendant as a Witness, saving all just Exceptions; as 
having been obtained upon the Allegation, that she was not 
interested in the Matters, to which it was proposed to 
examine her ; though materially interested in the several 
Matters in question in the Cause. 

The Motion was made upon this Ground ; that the 
usual Form of A|>plic3fion is upon an Allegation, that 
the Defendant is not interested : sometimes so stated 
simply ; and also in the Order, made upon that Allega- 
tion : in other Precedents, that I have seen, the Allega- 
tion is, that the Defendant is not interested in the Mat- 
ters in question in this Cause: the Order reciting that 
Allegation; which, in whatever Terms expressed, must 

(i) 8 P. Wm, 288. 

really 


(a) Ambl. 883* 
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really mean, that the Party is nojt ^erested in the Matter, 1812. 
to which he is to be examined. 

Muruay 


The Application, which is the Subject of this Motion, Shadwbll 
was by Petition ; stating, that this Defendant is not in- 
terested in the Matters, to which it was proposed to 
examine her; and the Recital in the Order follows that 
No Precedent has been furnished to me, in which the Alle- 
gation of the Petition was simply, that the Defendant was 
not interested in the Matters, to which he was to be 
examined; and of course there is no Precedent of an 
Order, containing that Species^of Recital. The Reason, Ground of 
upon which the Court permits one Defendant to be permitting De» 
examined for another, is, that, if the Plaintiff joins Per# fondant to be 


sons in a Suit, in which he has Cause of Suit against 
one as to one Subject, and agamst another as to a (hi- 
ferent Subject, but having no Cause against them jointly, 
unless the Court permits this Species of Examination, ihe 
Plaintiff, making both Defendants in the same Suit, would 
by that Sort of Mechanism deprive one of the Benefit of 
the other’s Evidence. 


examined for a 
Co defendant, 
that the Plain- 
tiff rtiight unite 
distinct Claims 
with the View 
of depriving 
the Parties of 


each other*! 

The general Practice, requiring either a general Alle- Evidence, 
gatioii of no Interest, or of no Interest in the Matters Ground of 
in question in the Cause, which amounts to the same the Practice, 


Thing, arises from this ; that, though the Defendant may requiring for 
have no Interest ip^the Matters, to which it is proposed the Examina- 
to examine him, directly, it is yet very possible, that in tionofaDe- 


the Result of the Cause he may have an Interest in othef by a 

Matters ; which may be affected by the Examination ; Co-defendant 

perhaps a Benefit by the Examination to those Points, 

in which he has no Interest. The Case may be so com- 8^*°^ ^ 

Interest, or 


none in the 


Matters in question in the Cause, that though he may have no direct 
Interest in the Subject of Examination, he may in the Result have 
an Interest in that Subject, the Effect perhaps of that Examination. 

Dd3 plicated 
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plicated, that, if the Defendant does not choose to 
demur for Multifariousness, it may take such a Turn, that, 
though he has no direct Interest in the Matter to be 
examined to, he may derive an Interest in the Decision 
of those Matters from the Fact, that he may be aflfected 
in the Result of the Cause by his Examination as to those 
Matters, in which he has no Interest. The Court iiaa 
therefore called for a Pledge, that the Defendant, pro- 
posed for Examination, is not interested in the Mattery 
in the Cause ; and finally there is no Prejudice : the real 
Meaning of the general Allegation being, that he has 
no Interest in the Mattejs, to be examined to : but, if 
in the Result of the Cause it turns out, that he has an 
•interest in those Matters by reason of his Interest in 
the others, tlie Depositions would not be read. My 
Opinion is, that it is better to adhere to the old Form ; 
unless Precedents of this new Mode of Allegation and 
Recital can be produced. 


18i4, 

fiUrck3ly The Lord Chancellor declared the Opinion of 
himself and t\\e Master of the Halls, that a Defendant 
may be examined, if not interested in the Matter, to 
w'hich lie is to be examined ; and the Objection, if any, 
muat be taken at the Hearing; that this is the true Con^ 
struction qi tbe^Orders and the Practice; and any other 
Course would be attended with the^icdtest Inconv^- 
piepce. 


STEVENSON 
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1814 , 

Lincoln's 
Inn Hall. 

STEVENSON t;. ANDERSON. March 2\. 

April 7 . 

T he Bill stated, that the Defendant Anderson on Interpleader 
the 13th of September^ 1812, ordered Goods from “P”” 

James and John Goodallj his Correspondents in Scotland; interpleader • 
and, to indemnify them, remitted four Bills of Exchange, all the De- 
amounting to e£l66 : I6s : 5d, accepted by different Per- fendaiits but 
sons, and indorsed by Anderson. one residing 

out of the 

Thomas Dick, of Dundee, in Scotland, claiming as a Jurisdiction, in 

Creditor of Anderson, having instituted Proceedings* The 

against him for that Debt before the Lords of Session in \ , 

® . . a reasonable 

Scotland, served the Goodalls with Letters of Arrest- having 

ment upon any Property of Anderson in their Hands, to used due Di- 

the Amount of c£*150 Sterling, and attached the Bills of ligence to 

Exchange in their Hands, Aiiderson wrote to the *^**^^8 

Goodalls, desiring to have the Bills returned to him ; decreed 

and having also demanded them from the Plaintiff, to ^ ^ 

® \ Subject to the 

whom they had been sent for the Purpose of procuring ^j^jy Defend- 
Payment, on liis refusing to deliver them up, commenced ant appearing, 
an Action of Trover. pro^tccred after- 

wards against 

The Bill prayed, that Anderson, and the Goodalls and 
Dick, who were^ out of the Jurisdictipn, should inter- and Order, 'that 
plead as to thrSaid Bills of Exchange, and anInjunctioiL Service on the 

Attorney 

The Defendant Anderson, having put in a Demurrer for should be 

Want of Equity, that Demurrer, came on with a Motion 

^ Bdl of Inter- 

pleader sustained upon Bills of Exchange, received by the Plaintiff, 
as Agent to procure Payment for his Principal, in Scotland, io vvliom 
they were remitted against an Order for Goods, pursued in an Action 
of Trover by the Party, who so remitted them, and by Attachment in 
Scotland by a Creditor of that Party. 

D d 4 to 
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18J4. to discharge the Vice^Chmcelloi^s Order granting an In«- 
Stw^son bringing the Bills into Court. 

Mr. Hart^ and Mr. CookCy for the Plaintiff. 

Akz>krson. 

It is not necessary, in order to sustain a Bill of 
Interpleader, that Actions should he commenced : it is 
sufficient that contradictory Claims are set up ; Lang^ 
ston V. Boyhton (a). This, which is also ihe Case 
of a mere Agent, has the Peculiarity, that two of the 
Defendants reside out of the Jurisdiction : but that Cir- 
cumstance affords no Distinction; as according to Bourke 
V. Lord Macdonald (h\ fpllowed by Scott v. Hough (c), 
the Process of this Court may be served in Scotland. It 
is true, Mr. Erskine, in his Institutes (rf) says, that Bills 
of Exchange are not attachable by the Laws of Scotland: 
but Mr. Bdl {e) shews, that this is not to be received ab- 
solutely ; 

(a) 2 Fes. jun. 101. ‘‘ Where the Debt is due by 

(d) 2 Dick. 587. ‘‘ Bill, Distinctions have been 

(c) 4? Bro. C. C. 213. Sha'u) taken ; and the Doctrine of 

y. Lindsay, 18 Ves.Ag^, See Erskine is not to be re- 

Vaughan v. Emns, 1 Str, 630. ceived absolutely (o) : it 

8 Mod. 374.2 Ld.Raym. 1408. is true, that against one- 

(d) B,3. T. 6, S, 7. p. 472. rous Indorsees, receiving 
(2d Ed.) There are some "the Indorsation bona Jide^ 
" Subjects, which though " Arrestment can have no 
" they be moveable, cannot " Effect ;^but where the In- 
" be arrested : First, Bills ; " tcrest m a third Party does 
" for these being considered " not interfere, there are se- 
" as Bags of Money,* which " veral Cases in which Ar- 

pass from Hand to Hand, restment is a regular Di- 

^ cannot be affected with any ligence for attaching the 

" Burden in the Person of " Debt. Thus, where Bills 
** the Possessor/’ p. 58g. s. " are placed with an Agent 
7. (5th Ed.) "or Factor, in order to re- 

(e) BelE$ Com. 472. " Cover Payment of the Con- 

(a) Er$k. B. 3. Tit. 6. S. 7. Page 473. (£d. S.) 

tCfltS 
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flolutely ; thit Bills may be attached in the Hands of a Per- 1 8 14» 

SOD, entrusted, as the Goodalls were. Admitting, how- Stbvensok 
erer, that to be questionable, the Plaintiff should not be d 
put to the Difficulty of agitating that Question ; especially AnD£RSON. 
as a Judgment in AndcrsotCs Action of Trover would be 
no Answer to an Action brought by the Goodalls against 
the Plaintiff in respect of these Bills. 

Sir Samuel Romilly^ and Mr. Trower, in support of 
the Demurrer. 

This Bill of Interpleader is of the first Impression ; by 
a Person having no Money in his Hands, but holdj|g 
these Bills as an Agent to procure Payment : instead of 
which he files this Bill ; hazarding by the Delay the Loss 
of their Amount, 

Another Novelty in this Case is, that the Persons, with 
whom Anderson is called upon to interplead, are not 
within the Jurisdiction ; which was held a fatal Objection 
by your Lordsliip in a late Case : some of the Defendants 
residing at Hamburgh. This under the Pretence of In- 
terpleader is rea.xy a Bill against Anderson alone ; and 
the Object to compel him to involve himself in a Litiga- 
tion in Scotland, 

This in Truth is the Suit of the Goodalls ; and the 
Court has a Ri ghy p the Security of their Affidavit, that 
they do not collude witli the Plaintiff, to whom they 
have handed over these Bills. 

<< tents, a Creditor of the Per- " are deposited as corpora^ it 
‘‘ son, to whom the Agent or “ does not appear, that Ar- 
<< Factor is accountable, may restment is an effectual Di- 

effectually arrest in the ** ligence to attach them.’* 

<< Hands of the Person, dtc. BelCu Commentaries on the 
** intrusted. But where Billt Laws ot Scoiland3 472. 

The 
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1814. The Lord Ch ancelloe observed upon the Form of the 

Stev^son attending a Bill of Interpleader, in Harrison* 9 

^ Practice (a), that it seemed to go too far in stating, that 

Anderson. was filed without the Knowledge’^ of either of 

As to the Ihe Defendants. His Lordship farther observed, that he 
Propriety of the should be sorry to say, a Bill of Interpleader could in no 
Affidavit to an Instance be maintained, where one Defendant only was 
interpleading within the Jurisdiction ; recollecting, though unable at the 
Bill denying Moment to refer to Instances, that such Bills had been 
the Knowledge sustained for a reasonable Time ; and the Plaintiff, having 
of the Defend- j Diligence to procure Appearance, obtained Re- 
ants, Quaere. lief by Injunction ; the Residence of two Defendants out 
or the Jurisdiction was not therefore a conclusive Anl^yer 
to the Bill. 


The Lord Chancelx.or. 

April 7 . j Ijave looked at this Record with great Care, and every 
Affidavit with Case I can find of Interpleader : and, though I doubt, 
interpleading whether there is perfect bona fides on the Part of the 
Bill conclusive, plaintiff, I find it decided, that the Court is in the first 
Instance concluded by his Affidavit, that there is no Col- 
lusion ; and will not admit an Affidavit to the contrary ( 1 ). 

Upon the next Consideration, whether the Plaintiff has 
stated a Right to come here as to these Bills, for which it 
is said he w'ould be answerable to his Principals, residing 
in Scotland^ it i^ very difficult to mainUpaie^tbat he would 

(a) The Form of the ‘‘ in the Bill mentioned, but 
PlaintifPs Affidavit is, ‘Hhat merely of his own free 

this Bill is not exhibited Will, for Relief in this 

** by the Consent, Know- “ honorable Court/* ifar- 
<Medge, or Combination, of risoris Pract. (Ed. by Mr. 
** either of the Defendants Netvland), p. 402* 


( 1 ) 2 Ves. jun. 102 . 


not 
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not be answerable to them in an Action, if they revoked ^814. 
the Purpose, for which he was employed; but there is 
enough to make them Parties to a Bill of Interpleader. ^ 
Next, if Anderson could maintain his Action of Trover Anderson 
for these Bills, and there is great Semblance that he 
might, that makes a double Chaim ; which according to 
some Authorities is sufficient ( 1 ). There is also an Attach- 


ment in Scotland; which from Be/Z’s last Publication is 

a Circumstance raising considerable Doubt, whether Bills ^ , 

under such Circumstances are not attachable, notwith- , ® . 

, . . , . ,1 , . , T • , be attach- 

standing what IS said m A;*s^ 2 w^s Institute: but, supposing, at land 

that attaching Creditor was ;iot a Party, still there arc Circum-^ 

di^rs Claims ; as there are two other Parties. The Bill stances viz. in 

is therefore capable of being supported. tjjg Hands of 


an Agent or 

It was objected, that the Goodalls and the attaching Factor, of the 
Creditor are out of the Jurisdiction; and, as there is only Debtor, though 
one Creditor within the Jurisdiction, a Bill of Inter- not against 
pleader cannot be filed. Upon the Authorities that Pro- onerous Indor- 
position cannot be maintained ; as a Person, out of the Qucerc^ 
Jurisdiction, may threaten, and bring, an Action; and, 
though he should never come within the Jurisdiction, there 
is a familiar Mode of concluding him. The Plaintiff is 
bound to bring all Persons into the Field to contend to- 
gether. Tliat rests upon him. I have had Occasion to 
consider that with reference to Persons, not residing in 
Scotland^ butjgpi^igners ; and the Opinion I formed upon 
it, without any Difficulty, or the Aid of a Precedent, 
which I could not find, though there is P/ecedeirt enough 
of willing Defendants, is, that the Plaintirl in a Bill of 
Interpleader against Persons within and without the Ju- 
risdiction is bound to bring them all within the Jurisdic- 
tion in a reasonable Time; if he does not, the Conse- 
quence is, that the only Person within the Jurisdiction 


(l) 2 Fw.jun. 107 . Angelly. Haddeny lS Ves.244. 

must 
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Stevenson 


Anderson. 


must have that, which is represented to be the Subject of 
Competition; and the Plaintiff must be indemnified 
against those, who are out of the Jurisdiction, when they 
think proper to come within it, and sue either at Law or 
in this Court. If the Plaintiff can shew, that he has used 
all due Diligence to bring Persons, out of the Jurisdiction, 
to contend with those, who are witliin it, and they will 
not come, the Court upon that Default, and their so ab- 
staining from giving him the Opportunity of relieving him- 
self, would, if they afterwards came here and brought an 
Action, order Service on their Attorney to be good Ser- 
vice, and injoin that Action ^or ever ; not permitting those, 
who refused the Plaintiff that Justice, to commit thai^- 
justice against him. 

This Motion therefore must be granted ; and the De- 
murrer over-ruled : but the Plaintiff must use prompt Di- 
ligence to get them within the, Jurisdiction: if he does 
not, I shall dissolve the Injunction (1). 


CMip. 245. 
1815, 

Jan. 35, 36. 
1817, 
Feb. 12. 
Bill of lator- 


(1 ) Where the Plaintiff has 
parted with the Property, he 
cannot sustain an Interplead- 
ing Bill upon an Undertaking 


to pay over the Value to the 
Party entitled. Burnett v, 
Andersouy 1 Meriv. 405. 


MARTINIUS HELMUaCHfc. 

The Plaintiffs, Factors in of Wimar^ Notice of an in- 


pleader by a Fac- Jj^ndon^ in August y 1814, re- tended Consignment to them 

tor upon opposite reived from Ludwig Arendt^ for his Account of a Cargo 
Claims, as Princi- 

pall, to the Benefit of a Policy of Insurance, retained by him, subject to his Ezpences. 

Principle of Interpleader, that the Defendant, who improperly raises the double 
Claim, pays the Costs : but the PlaiatiST, who is considered as undertaking to bring the 
Defendants before the Court, must use reasonable Diligence to get in the Answer of 
one, out of the Jurisdiction : if he will not come in, the other who appears, most have 
the Stake j and the Plaintiff will be protected : but whether he most not pay the 
Costs, Quare, 
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It was agreed^ that the Money due upon the Bills should 
be received, and paid into Court by the Piaintiff. 


of Wheat, 60 to 65 Lasts, 
from Muller and Co . of Konig^* 
berg. In September, the Plain- 
tiffs received a Letter from 
the Defendant Helmuth, at 
Konigsberg, announcing, that 
he was commissioned by 
Jrendt^ about compleating a 
Cargo of Wheat ; requesting 
them to effect Insurance for 
said Friend ^ about 6o to 65 
LastS^^lue about l800/. A 
subsequent Letter from //e/- 
muth, inclosed a Bill of Lad- 
ing of 45 Lasts ; stating, that 
the remaining Twenty would 
be shipped in the course of 
the Week ; and that he had 
drawn upon them for 1000/. 
requesting them to protect 
the Bills for the Account of 
Arendt ; otherwise to refer 
them to Messrs. Bernoulli, 
and then deliver them the Bill 
of Lading. The Plaintiffs 
effected the Insurance ac- 
cordingly on ^coant of 
Arendt; giving Notice both 
to him and Helmuth that they 
had done so ; and that they 
declined accepting the Bills, 
not having heard from Arendt, 
Afterwards by Helmuth'^ Di- 
rection, in October, they de- 
livered the Bill of Lading to 
Bernoulli, as having accepted 


the Bills; but retained the Po- 
licy. became insolvent: 
the Ship and Cargo were to- 
tally lost at Sea 3 and oppo- 
site Claims to the Policy be- 
ing^ set up by Helmuth and 
by Schmidt, the Assignee of 
the Estate of Arendt, the 
Bill was filed, praying, that 
they may interplead ; and an 
Injunction issue, restraining 
them from suing the Plaintiffs 
at Law, offering to deliver up 
the Policy to^ either of the 
Defendants, who is entitled 
thereto, on being repaid the 
129/. advanced by them in ef- 
fecting it. An Injunction hav» 
iiig been obtained, the De- 
fendant Helmuth moved to dis- 
solve it : the other Defendant 
Schmidt, who was also resident 
abroad, not having appeared. 

The Lord Chancellor, 
1 do not recollect a single 
Instance of a Bill of Inter- 
pleader brought to a Hearing. 
The Plaintiff in a Bill of In- 
terpleader states, that Claims 
are made upon him b}^ two 
or more Persons ; and that 
Expression which has been 
referred to, (2Tes,jan. lOg, 
Langston v. BoyUton,) that a 
Bill of Interpleader is in the 
Nature 


1814. 

Stevenson 

Anderson. 


No Instance of a 
Bill of Inter- 
pleader brought to 
a Hearing, 
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Ajialogy betwcf n 
Bills of Inter- 
pleader and to r<- 
itrain Waste. 


Equitable Claim 
against a legal 
Eight of Action 
a Ground of 
Interpleader. 


Nature of a Bill to restrain 
Waste, must have been used, 
perhaps not with strict Pro- 
priety, in this Senses that 
if the Plaintiff was not per- 
mitted to bring into Court 
the Stake claimed from himby 
different Persons, one might 
recover against him at Law ; 
and another might recover 
against him either at Law or 
in Equity ; as I do not take 
it that the mere Circumstance 
that one may maintain ran 
Action, and the other cannot, 
is an Objection to a Bill of 
Interpleader. 1 may illus* 
trate this by supposing a 
Bond or Policy of Assurance 
qssigned : if it had not got to 
the Hand of the Assignee, 
the Action would be in the 
Name of the Assignor : hut 
if the Defendant had No- 
tice, though that would not 
protect him at Law, it would 
in Equity require him not to 
pay the Person, who reco- 
vered against him at Law. 
He does not know the Nature 
of their different Claims 5 but 
knows only that they are good 
against him ; requiring the 
Protection of a Court of Equi- 
ty, as having no Interest in 
the Subject in his Possession, 
and being desirous of giving 
it to the Person entitled to it. 


These Cases, where the 
Defendants, or any of them 
are abroad, are attended with 
great Inconvenience ; the 
Plaintiff being bound to go 
t)n, to make the Parties ap- 
pear, and bring them to a 
Hearing ; if the Case cannot 
be brought forward upon Mo- 
tion, so that the Court may 
see the Nature of it. 

It is impossible to deny, 
that this [iill lias been ad- 
mitted in many Instances, 
where some of the Defend- 
ants were Foreigners, and re- 
siding abroad ; that mere Cir- 
cumstance cannot be alleged 
by one Defendant against 
the Plaintiff to the Extent, 
that he shall not maintain a 
Bill of Interpleader. That 
Defendant may insist on his 
using every possible Effort 
to bring the other Party to a 
Hearing. If those Efforts 
should prove unsuccessful, 
whenever that Case arises, the 
Court %iU^ive the Fund to 
that Party, who, the Plaintiff 
admits as against him, has the 
Right to it ; and if the other 
Claimant, having had every 
Opportunity of coming in to 
assert his Right, afternrards 
thinks proper to sue, he would 
be restrained on the Ground 
that 
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that he had not come in to 
litigate that Question, when 
he might ; and 1 have before 
said that for that Reason I 
would grant an Injunction. 
In a very late Case (Stevenson 
V. Anderson) I required the 
Plaintiff to use every Endea- 
vour to bring a Claimant, 
residing in Scotland^ here 3 
stating, that if, these En- 
deavours having been made, 
he would not come, I would 
grant an Injunction. 

In this Case I am not will- 
ing to listen to the Objec- 
tion, that a Demurrer might 
be put in, or an Answer ; 
as the Course is, the Instant 
Explanation is obtained here 
to put the Cause in a Train 
for procuring a more speedy 
Determination than by bring- 
ing it to a Hearing. The 
mere Circumstance, that a 
Verdict might have been ob- 
tained, does not decide the 
Question ofinterpleader ; the 
Ground of Rejjpif being, that 
the Plaintiff at Law may re- 
cover 3 and that there is an- 
other Person, who may re- 
cover, either at Law or in 
Equity, against the Plaintiff, 
seeking Relief here ; desiring 
this Court, therefore, to 
bring the Claimants here to 


discuss their Rights ; and then 
to direct some Proceeding, 
that may determine, to whom 
the Stake in his Possession 
belongs. 

If you are not got to that 
Stage, that I can decide upon 
the absolute Right, I must 
take Care to htVe the Money, 
due upon this Policy of In- 
surance, brought into Court. 
This Defendant has a Right 
^0 have the Policy of Insur- 
-ance put in safe Custody, or 
if he pleases, brought into 
Court 5 and farther, if the 
Plaintiffs will not sue upon 
the Policy of Insurance, to 
ask here for Liberty to use 
their Names, or by any other 
Means to get the Money into 
Court. 

The Lord Chancellor 
saying, he could not dissolve 
the Injunction, made an Or- 
der, directing the Policy to 
be 'brought into Court 3 and 
that the Defendant Helmutk 
should be at Liberty to bring 
an Action upon it in the 
Name of the Plaintiffs, in- 
demnifying them; and bring- 
ing the Money into Court : 
the PlaintiflPs to proceed with 
all reasonable Diligence to 
get in the Answer of Schmidt^ 
with 


Jan. tC . 
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1817. 
Feb. 12. 


with Liberty to Helmuth to 
apply in case of any unrea- 
sonable Delay. 

The Defendant Helmuth 
having under that Order 
brought an Action, and re- 
covered, upon the Policy, 
the Plaintiffs moved, as of 
course upon an interpleading 
Bill, for their Costs. 

The Lord Chancellor. 

The Principle of Inter-^ 
pleader is, that the Defend- 
ant, who improperly raises 
the double Claim, must pay 
the Costs of it (a) 3 and a 
Claim has frequently been 
made by one Person against 
another, out of the Jurisdic- 
tion; whose Answer it is 
therefore very difficult to 
procure ; and in this Instance 
the Plaintiffs* state a Claim 
upon them by two Persons, 
each living out of the Juris- 
diction. This has occurred, 
particularly as to the Cases 
from Scotland: the Plaintiff 
says, a Person, who is ready 
to appear, claims ; and also 
another, who is out of the 
Jurisdiction ; and the Plain- 
tiffclaimingProtection against 

(a) Dawson v. Hardcastle, 2 Cojt, 
378. Aldridge v. Mesner, 6 Ves, 
418. Cowian v, WiHiamj 9 107, 


both, the Question is, what is 
to be done, if the Person, 
who is out of the Jurisdiction, 
will not make himself amen« 
able. The Plaintiff must 
be put under Terms to get 
him here : otherwise, unless 
the Court lets the Money go 
out, binding him, who does 
not appear, by his Non-ap- 
pearance, as if he had ap- 
peared, and failed to support 
his Claim, the Consequence 
would be, that the Plaintiff 
would suspend for ever* the 
Right of the Individual, wffio 
is within the Jurisdiction, if 
he has a Right to the Money. 
The Plaintiff on an inter- 
pleading Bill is therefore al- 
ways considered as under- 
taking to bring both Parties 
before the Court ; and if he 
can shew, that he has used 
all reasonable Diligence for 
that Purpose, the Court will 
conclude him, who will not 
come. The Question then 
is, who in that Case is to pay 
the Costs : whether the 
Plaintiff, who has a double 
Claim made upon him by one 
Party coming in, and by an- 
other out of the Reach of 
Process, refusing to come ib, 

and the Eefarences in the Note (a) 
108. 


and 
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and therefore to be consi- 
dered as having made a 
wrongful Claim ; as the 
other Defendant, who has 
made, as it must be taken, 
the right Claim ; and there- 
fore ought to pay no Costs. 

That is not the Subject of 
a Motion of Course ; but 
must be by a special Appli- 
cation on Aflidavit, shewing 
what the Plaintiff' has done 
to bring that Defendant be- ' 
fore the Court, and certify- 
ing his Claim ; stating pre- 
cisely the Steps taken to get 
in his Answer, and the Na- 
ture of the Claim made by 
him upon the Plaintiff, who 
cannot throw the Costs upon 
the Defendant, who has an- 
swered, by merely waiving 
his Claim against him, who 
stands out. The Court is 
bound to take Care, that the 
Defendant, who is within the 
Jurisdiction, shall not be de- 
prived of his Demand for 
ever by the Refusal of the 


other to come in ; but must 
be satisfied, that the Plain- 
tift has taken all due Pains 
to bring him within the Ju- 
risdiction ; and here in Case 
the Plaintiffs did not pro- 
ceed for that Purpose with 
reasonable Diligence, liberty 
was given to Helmulh to 
apply. Where the Bill is filed 
in consequence of au Action 
actually brought, not from 
the Fear only of a Demand, 

^ without any Attempt actu- 
ally to enforce it by Suit, is 
it not of Necessity, that the 
Plaintiff, resorting here for 
his own Protection against 
a Defendant, who has been 
properly suing him at Law, 
must seek that Protection at 
his own Expense I 

The Motion stood over 
upon a Proposal, by the 
Defendant, not to press for 
Costs, in Consideration of 
being permitted to retain the 
Money in his Hands, reco- 
vered upon the Policy. 


VoL. II. 


Ee 


SHARP 
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Lincoln’s 
Inn Hall, 
April 18. 

Order nisi to 
stay Proceed- 
ings at \j^Wy 
obtained on 
[ 413 ] 
Motion after 

the last Seal 
in the Vaca- 
tion, the Brief 
not having 
been delivered 
to Counsel on 
the Seal Day, 
discharged 
with Costs, for 
Irregularity. 


SHARP t;. ASHTON, 

T he Plaintiff having obtained the usual Injunction to 
stay Proceedings at Law until Answer, on the 5th 
of April the Defendants filed their Answer ; and on the 
same Day obtained an Order on Motion to dissolve the In- 
junction, unless Cause should be shewn on the 18th of 
Aprily the first Seal before Easter Term. The last Seal 
after Hilary Term was on the 2Sd of March* A Motion 
was made by the Plaintiff to discharge the Order of the 
5th April for Irregularity, with Costs. 

Sir Samuel in support of the Motion, con- 

tended, that, the Defendants, not being in a Situation to 
move on the first Day of the last Seal, were not entitled 
to move until the Seal before the Term ; and that if the 
Court allowed a Motion to dissolve an Injunction Nm, 
which, not being a mere Motion of Course, can only be 
made in open Court, to be made at any Time, great In- 
convenience would arise. 

Mr. Hartj for the Defendants. 

The Lord Chancellor, observing, that strictly no 
Motion can be made at a Seal, the Brief for which was 
not put into the Counsefs Hands at least oiTthe first Day 
of the Seal, said, he had endeavoured to correct the 
Practice in that Respect; and repeated the Necessity of 
adhering to the strict Rule. 

The Order of the Stb'of April was discharged, with 4f()s. 
Costs. 


WATSON, 
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WATSON, parte. 


1814, 
May 3. 


^HOMAS Wright Watson, engaged in Partnership 
with Thomas and George l^elson, in April, 1802, died 
intestate; leaving a Widow and nine infant Children. 
The Widow took out Administration from the Prerogative 
Court of York. In October, 1802, the Accounts of the 
late Partnership being stated, the Capital of Watsoji, due 
from the Partnership, appeared to be £2.5,155 : 3s , Sd, 
On the 8th of October Elizabeth Watson, the Widow, 
entered into Articles of Partnership with the Nelsons, and 
George Cooke, to carry on the said Business for a Term 
of Ten Years ; Elizabeth Watson, who was to have a 
Moiety of the Profits, agreeing, that the Whole of her late 
Husband’s Share and Property in the former Partnership 
should continue in the new one. 

On the 12th of January, 1814, a joint Commission of 
Bankruptcy issued against the Firm. Elizabeth Watson as 
Administratrix offered to prove a Debt of 17,424 ; Sd. 

the Amount of Principal and Interest due from the Part- 
nership to her Cliildren in respect of five-ninth Parts by 
the Custom of } or/c. The Proof being rejected, this Pe- 
tition was presented, *praying, that it may be received. 

Mr. Hart, and Mr. Shadwell, in support of the 
Petition. 


Proof in Bank- 
ruptcy in re- 
spect of Trust 
Property of 
Infants, conl- 
nued by the 
Administratrix 
in the Trade, 
in which the 
Testator was 
engaged, car- 
ried on by the 
Bankrupts, 
constituting a 
new Firm, of 
which the 
Administratrix 
was a Member. 


Sir Samuel liomilly, Mr. Martin, and Mr. Cullen, for 
the Assignees, contended, that the Widow, having as Ad- 
ministratrix embarked tlie whole Property in the Partner- 
E e 2 ship 
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1814 . 

Watson, 

Exparte, 


ship in which she was engaged, was answerable personally 
to the Children for their Proportion : but they had no 
Remedy against the joint Estate. 

The Lord Chancellor said, that the Administratrix 
committed a Breach of Trust by continuing this Money in 
the Trade; and the Partners, knowing, that a certain Pro- 
portion belonged to the Children, who, being Infants, 
could not contract, held this Money on the only Terms, 
on which they could hold it, as Debtors to the Children; 
as if it had been placed with them by Way of direct Loan. 
The clear Piinciple of Equity is, that, if a Trustee has 
made use of the Trust l^roperty, the Cestui gue Trust 
has an Option to have the Profit actually made, or In- 
terest. 

If it had been for the Benefit of these Children to prove 
against the separate Estate of their Mother, they might 
have done so, but it does not follow^, that they may not 
prove under the joint Commission against the Partnership, 
having possessed the Property of these Infants under Cir- 
cumstances, raising a clear Assumpsit. 


The Order was made accordingly. 


CURTIS 
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CURTIS V. RUSH. 


J^OLLSt 

1814, 
May 3. 


A N Exception was taken to the Master’s Report, dis- 
allowing the Defendant in his Accounts, as Executor, 
a Sum of c£’200, the Balance of <£300 due for Interest on 
two Bonds: the Testator in January, 1795, having paid 
o£l00, and given his Promisory Note for the Re- 
mainder. 

The Defendant insisted, that he took the Note merely 
as an Acknowledgment, without an Intention of changing 
his Security. 


Specialty Se- 
curity not 
waived by a 
Promisory 
Note, taken 
for the Balance 
of the Account 
of Interest. 


Sir Samuel Rorailly, and Mr. Wingfield, in support of 
the Exception contended, that the Defendant by accepting 
the Note had not abandoned his specialty Security, 


Mr. Hart, for the Plaintiff. 


The Master of the Rolls allowed the Exception, 


Ec3 


ORDER 
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ORDER OF COURT (1). 

24M March, 1814. 

l^^HEREAS by an Order of the Loyd 
High Chancellor and Master of the 
Rolls, bearing Date the 28th Day of Novem- 
ber, in the Year 1743, it avus, amongst 
other 7'hings, ordered, that for (.’opies of 
Draughts of Reports* Charges, Dis< harges. 
Bills of Costs, Accounts, Objections, Sche- 
dules of Writings, and other Matters 
brought before a Master, he should be paid 
by the Party requiring the same. Sixpence 
per Side (a) ; and Avhereas by virtue of such 
Order the said Sum per Side is payable for 
all Copies of Particulars for Sales to be made 
in the Offices of the Masters of the Court, 
who are intitled to settle such Particulars, 
and make out all Copies thereof ; and 
whereas it has been found by long Expe- 
rience, that it may be in many Cases bene- 
ficial to the ^Suitors of the Court, that the 
Masters should permit as many Particulars 
of Sale as should be thought desirable to be 
printed and dispersed upon a reasonable 

(a) Lord Hardvoicke’s Orders, p. 4. published by Billings- 
ley in 1744 (2)- 

(1) Ord. Ch. (Ed. 483. 

(2) Ord. Ch. (Ed. Beam,) 373 . 

£ e 4 Pay ment 
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Payment being made in lieu of Sixpence 
per Side, to which they would be intitled 
upon written Copies, according to the above 
Order : It is therefore ordered, that the 
Solicitor for the Party prosecuting any De- 
cree or Order of the Court for Sale shall be 
at Liberty, in Cases in which the Master 
shall think it fit, to print and disperse as 
many Particulars as shall be thought bene- 
ficial under the Direction of the Master in 
whose Office such S3,le shall be, paying 
Sixpence per Side for so many printed Copies 
as there shall have been actual Bidders at 
the Sale, and no more, and that such Pay- 
ment shall be allowed the Solicitor upon 
Taxation of his Costs. 

Eldon, C. 

W. Grant, M. R. 

We do direct, that this Order be entered 
with the Register ; and that Copies thereof 
be set up in the Offices belonging to this 
Court. 

Eldon, C, 

W. Gra'nt, M. R. 


ORDER 
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ORDER OF COURT (1). 

Tuesday^ \Sth Dec. 1814. 

Y/^THEREAS it is expedient, in order to 
expedite the Business of tlie Court, to 
order as follows: I do therefore hereby order, 
that every Notice of Motion intended to be 
made before his Honour the Vice-Chancellor 
upon any Matters, relative to which his 
Honour the Vice-Chancellor is authorized to 
make any Order or Orders (2), shall in future 
express, that the same is intended to be made 
before his Honour the Vice-Chancellor ; and 
I do order, that such Motions, relative to such 
Matters as in the Notices thereof are men- 
tioned to be intended to be made before his 
Honour the \"ice-Chancellor, shall be ac- 
cordingly made before his Honour the Vice- 
Chancellor: but this is to be without l^reju- 
dice to any Motion being' made before his 
Honour the V^ice-t^hancellor, relative to any 
such Matters gis aforesaid, the Notice of 
which shall not have e> pressed such Inten- 
tion, if the Parties siiall consent, that such 
Motion shall be so made ; and in Cases, in 
which they shall so consent, I do further 
order, that such Motion shall also be made 

(l) Ord. Ch. (Ed. Beam,) 484. 

(2) See 53 GeOs 3, cap. 24. 

before 



before his Honour the Vice-Chancellor ; and 
this is also to be without Prejudice to any 
Motions being made before his Honour the 
Vice-Chancellor, which the Lord Chancellor 
shall direct to be so made, and also to be 
without Prejudice to the Lord Chancellor’s 
making any Orders upon Motions, which the 
Lord Chancellor may 'think fit to permit to 
be made before him, although the Notice of 
Motion shall have expressed, that it was 
intended to be made before his Honour the 
Vice-Chancellor ; and I do further order, 
that this Order be entered with the Register, 
and Copies thereof set up in the several 
Offices of the Court. 

Eluoiv, C. 


Appointments 



Appointments after Trinity Term 1814 : 


Upon the Resignation of Sir Archibald 
ATDonald Sir Vicary Gibbs, oi *- of the 
Judges of the Court of Commoji Pleas, was 
appointed Lord Chief Baron of the Court of 
Exchequer. 

Sir Robert Dallas, Solicitor-General, was 
appointed to succeed Lord Chief Baron Gibbs, 
as one of the Judges of the Court of Common 
Pleas. 

Serjeant Shepherd, His Majesty’s Senior 
i^erjeaot, was appointed Solicitor-General. 


ATTORNEY 
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Order of 
Precedency of 
the Attorney 
and Solicitor 
General before 
the King’s 
Serjeants. 


ATTORNEY and SOLICITOR GENE- 
RAL’S ORDER of PRECEDENCY. 


lu the Name and on the Behalf of Ilis 
Majesty. 

George P. R. 

W"" REAS our Attorney and Solicitor 
General now have Place and Au- 
dience in our Courts next after the two 
ancientest of our Serjeants at Law for the 
I’iine being, and before our other Serjeants 
at Law, Y’e, considering the weighty and 
important Affairs, in M'hich our Attorney 
and Solicitor-General are employed, and on 
which the Attorney and Solicitor-General of 
us, our Heirs and Successors, may hereafter 
be employed. Do hereby order and direct, 
that at all Times hereafter the Attorney 
and Solicitor-General of us, our Heirs and 
Successors, shall have Place .and Audience 
as well before the said two anciente^ of our 
Serjeants at Law, as also before every Person, 
who now is one of our Serjeants at Law, or 
hereafter shall be one of the Serjeants at 
Law of us, our Heirs or Successors ; and 
we do hereby will and require you, not 
only to cause this our Direction to be ob- 
served in our Court of Chancery^ but also 

to 
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to signify to the Judges of all our other Courts 
at Westminster, that it is our express Pleasure, 
that the same Course be observed in all our 
said Courts. 

Given at our Court at Carlton House, this 
14th Day of December, in the Fifty-fourth 
Year of His Majesty’s Reign. 

By Command of his Royal Highness the 
Prince Regent, in the Name and on the 
Behalf of his Majesty. 

SIDMOUTH. 


To the Right Honorable John 
Lord Eldon, our Chancellor 
of Great Britain. 
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ATTACHMENT. 

5ec Bills of Exchange i. 

ATTORNEY. 

1 . Whether the same Person can act -4. 
as Attorney, and as Scrivener in 
the same Transaction, Qitcprcf 35 
VoL. II. 


2. A practising Attorney, negociating 
Loans in the Course of his Business, 
not a Money-scrivener, within 
Statute 21 Jam. 1. c. 19. Ex parte 
Malkin. PageAJS 

See Bankrupt 2, 3. 

AVERMENT. 

5<?c Pleading 17. 

AWARD. 

See Pleading 24. 


B. 

BANKRUPT. 

1. Commission of Bankruptcy can* 

not proceed after the Death of the 
Party against whom it issued, 
without a Declaration of Bank- 
ruptcy. Ex parte Btalc, 29 

2. An Attorney in the common 

Course of his Profession, j»urchas- 
ing and selling Estates, iicgociat- 
ing Loans, &c. not subject to the 
Bankrui)t Laws, as a Scrivener, 
Ex pari c Malkin, 31 

3^Whcther he is so by acting as a 
^crivener, viz. receiving IVopcrty 
"into his Trust for Commission, 
paid or contracted for cx|)ressly or 
by Implication, ^^uare. Ex parte 
Xlui/ciu, 31 

Equitable Mortgage by D qjosit 
of Deeds extended, beyond the 
original 


Ff 
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original Purpose, to Advances after 
an Alteration of the Firm, by Im- 
plication or Parol. Ex parte 
Kensington, Page 79 

5, Stock in the Public Funds in the 
Names of a Bankrupt and others 
on Trust, the Bankrupt being one 
of the Cestuis que Trust : his 
equitable Interest not within the 
Statute 21 Jam. 1. c. I9. s. 11 3 
and therefore, not being capable of 
actual Transfer, passed by Assign- 
ment. Ex parte Kensington. 79 

6 , Bankrupt permitted to petition 
against the Commission in forma 
pauperis. Ex parte Nortkam, 124 

7. Distribution in Bankruptcy of 

Partnership Effects, as joint Pro- 
perty, after Assignment under an * 
Agreement for Dissolution: the 
retiring Partner having obtained 
an Injunction and Receiver upon 
the Failure of the other to fulfil 
his Contract. Ex parte Rovoland-- 
son, 172 

8. Lien of a retiring Partner under 

an Agreement for Dissolution : 
not against the Creditors of the 
other, claiming either under a 
Title given to him, or, in case of 
Bankruptcy, Property left in Jhis 
Order and Disposition within S|a- 
tute 21 James 1. c. ig. s. 11. 1|3 

0. .Toint Creditors have no Lien 
the Partnership Effects, until Ex# 
ecution 3 which may be joint or 
several: their Equity after Disso-^^ 
lution depends on the Right of the 
Partners. 173 


10. Departure from the Realm or 

Dwelling-house, and the conse- 
quential Delay of a Creditor, not 
an Act of Bankruptcy without 
Proof, or necessary Inference of 
an Intention to delay at the In- 
stant of Departure. Ex parte 
Osborne. Page 177 

1 1. Pressure of Debts, though strong , 
not conclusive. Evidence of that 
Intention. Ex parts Osborne. 

177 

12. A Creditor not a competent 
Witness to the Act of Bankruptcy 
or Trading. Ex parte Osborne. 

377 

13. No Right to the Bankrupt’s Al- 
low'ance by Payment of Dividends 
to the joint Creditors under the 
usual Order for a Distribution of 
the joint Estate under a separate 
Commission. Ex parte Farloii. 

200 

14. Under a joint Commission of 
Bankruptcy no Proof for either 
the joint or separate Estate against 
the other, uiilcss the Debt arose 
by Fraud, as distinguished from 
Contract ; as by an Act against 
the expressed^ or implied Con- 
tract, and without tlit* ‘expressed 
or implied Authority of the Co- 
partner; as by over-drawing, to 
increase the separate Estate 3 or 
under Circumstances implying 
Fraud ; as for private Purposes, 
without the Knowledge,, Consent, 
Privity, or subsequent Approba- 
tion, of the other 5 inferred from 

his 
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hlfl giving the whole Controul to 
his Partner. Ex partt Harris. 

Page 210 

15. Proof of joint Debt under sepa- 
rate Commission, where there is 
no joint Estate. Ex parte Ma- 
chdl. 21 6 

26. Jurisdiction of the Commis- 
sioners to commit, and of the 
Court, on Habeas Corpus to dis- 
charge, a Bankrupt : depending 
on the Point, whether the Ans.ver, 
though positively sworn, is satis- 
factory. Ex part*: Oliver. 214 

17. The Court cannot go out of the 

Return to the Writ. Ex 
Oliver, 244 

18. The Bankrnpt not bound to 
answer any Question that has a 
Tendency to accuse him of a cri- 
minal Act ; 'out is liable to C(uu- 
mitment ; if on that Account Ids 
Answer is unsatisfactory: that his 
Answer tends to crindiiate .anotlicr 
i« no Objection. Ex parte Oliver, 

244 

13. In this Instance the Answer not 
being satisfactory, he was not dis- 
charged : but the Coiiiinissioiiers 
were r^'ouimended by the Lord 
Chancellor to proceed to cxaiidne 
him farther. F.x parte Oliver. 

244 

20. The Discontinuance of an Ac- 
tion under Stat. 49 Geo. 3. c. 121. 
9. 14. a Consequence of proving in 
Bankruptcy : not a previous Con- 
dition. Ex parte iroolle^. 253 

21. Joint Debts paid by a Bill, 


drawn by one of the Debtors, and 
accepted by another, each carrying 
on distinct Trades : Proof under 
their separate Commissions upon 
the Bill. Ex parte lEenslay* 
Page 254 

22. Commission of Bankruptcy can- 

not be superseded, before it is 
sealed : but the petitioning Credi- 
tor delaying to seal it, and taking 
that Objection, the Time for seal- 
ing it was limited tb three Days. 
Ex parte Williams. 255 

23. Assignees subject to Equities as 

the Bankrupt. 30^ 

24. Denial on a Sunday not an Act 

of Bankruptcy. Ex parte Pres- 
ton. 311 

25. Creditor, attending to prove his 

Debt before Commissioners of 
Banknlptoy, privileged from fit- 
rest. List's Case. 373 

26. The Plaintiff in the Action or- 

dered to discharge him, and all 
Parties subjected to Costs, LisCs 
Case. 373 

27. The petit Ion jiig Creditor under a 

Commissjon of Bankmptcy must 
prove hie Debt at a public Meet- 
ing. 374 

29. The Crown not being bound by 
tliC Statutes of Bankruptcy, the 
Protection of a Bankrujit from an 
Extent limited to actual Attend^- . 
ance upon tlie common Law Pri- 
vilege of a Wit!ies3 or Party 3 not 
extending through tlie Intervals 
of Adjournment by the Statute^ 
Temple y Ex parte. 3gi 

ff 2 ' 29 . 
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2y. Commission of Bankruptcy, and 
the Affidavit, describing the Bank- 
rupt only as a Waterman, sup- 
ported by the Statement, that he 
got his living by buying and sell- 
ing. Herbert, Ex parte. Page 399 

30. The Practice of issuing Com- 
missions of Bankruptcy upon loose 
Affidavits as to the Trading disap- 
proved. Herbert, Ex parte. 399 

31. ^'Dealer and Chapman,” a suf- 

ficient Description of Trading to 
support a Commission of Bank- 
niptcy. 400 

32. Proof in Bankruptcy in respect 
of Trust Property of Infants, con- 
tinned by the Administratrix in 
the Trade, in which the Testator 
was engaged, carried on by the 
Bankrupts, constituting a new 
Firm, of which the Administratrix 
was a Member. W at son ^ Ex parte. 

414 

See Ship i. Vendor and Ven- 
dee 1. 

BARON AND FEME. 

See Election 2. Maintenance 
1, 2. SUPPLICAVIT 1. 

BILL. 

See Partnership <5. Pleading 

17, 22. 

BILL OF FORECLOSURE. 

See Vendor and Vendee 7, 

BILLS, (ACCOMMODATION.) 

See Notice l, 2. 

BILLS OF EXCfJANGE. 

1 . Whether Bills of Exchange may 
bR attached in Scotland, under Cir- 


cumstances, viz. in the Hands of 
an Agent or Factor of the Debtor, 
though not against onerous Indor- 
sees, Queer c. Hoge 41 1 

See Praciick 15. Vendor and 
VENDEE'S. 

BOUNDARIES. 

See Landlord and Tenant 1, 2. 


c. 

CHARITY. 

1. Charity regulated upon Petition 

instead of an Information, under 
the Act of Parliament 52 Geo. 3. 
c, 101. Ex parte Berichampstead 
Free School. 134 

2. The internal Management of a 

Charity the exclusive Subject of 
visitatorial .Jurisdiction : but under 
a Trust as to the Revenue Abuse 
by Miscip)>li(ation controlled in 
this Court. F.r parte Berhh amp- 
si cad Free t 134 

3. A]>plicatic)n of the Revenues of a 

Charity School for the Time past 
to the Master and Usher accord- 
ing to their l itjc under a Decree, 
though considered a i^yper Sub- 
ject of Review a- to the future j 
and against the Objection of Non- 
residence, not acted upon by the 
Visitor as a Cause of Removal. 
Ev parte Berichampstead Free 
School, 134 

4. Power of leasing in Trustees of a 

Charity controuled for the Benefit 
df the Charity. 138 

5. Application 
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5. Application of the Increase of the 
Revenue of a Charity by way of 
Augmentation to the original Ob- 
jects. Page 139 

See Trust 4. 

COMMISSION TO FIX BOUN- 
DARIES. 

See Landlord and Tenant, J, 2. 

COMMISSION TO EXAMINE 
ABROAD. 

Practice 7. 

COMMISSIONERS OF PAIITJ- 
TION. 

Partition, 1. 

COMPOSITION. 

Sre Tithes 4 . 

CONDITION. 

See Construction 6. Trust 9, 10# 
Will 3 . 

CONSENT. 

See Trust 3 . 

CONSTRUCTION. 

1. The Words Rents and Profits,*’ 
extended beyond tlicir natural 
Meaning, annual Profits, to Mort- 
gage or Sale, when necessary to 
effect the Object, raising a gross 
Sum : for Fines on Renewal there- 
fore as well as Portions ; and not 
controlled by tlie apparent general 
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Intention to preserve the Estate en- 
tire. Alluji V. Backhouse, Page 65 

2. Direction to settle construed with 

reference to a preceding Power of 
Sale. 79 

3. Qualification restrained to the last 

Antecedent. 192 

4. General ICxpression my Estate” 

in a Will not necessarily extending 
to Dower. 225 

5. Cons' ruction for Creditors favored, 
not doing Vio’cnce to nr straining 
the Words. Nod v. IVeston. 269 

6‘. Words of ap{)arent Condition con- 
trolled by tlie Context, 320 

See Devise 5, 6, 7 . Vendor and 
Vended j 1 . Will 1 . 3, 4. 

CONSUL. 

See Alien 1. 

CONTEMPT. 

See Practice 1 . Privilege 2. 

CONTRACT. 

See Vendor and V endee 10, 

CONTRIBUTION. 

1 , Contribution of Tenant for Life 

to the Fine on Renewal in Pro- 
portion to his Enjoyment : not, as 
formerly, one-third • nor, as upon 
a Mortgage, confined' to keeping 
down the Interest. Allan v. Back* 
house, 65 

2. Agreements for Contribution to 

the Expence of Litigation without 
a common Interest, though not fa- 
voured, not treated harshly. J 1 2 

I f3 COPYHOLDS. 
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COPYHOLDS. 

See Djsvise 2. 8. Surrender 2. 

COPYRIGHT. 

See Injunction 1, . 

COSTS. 

Practice i. 3, 5. ig, 20. 

COVENANT. 

See Injunction 15. 

CREDITORS. 

See Construction 5. 


D, 

DEBTS. 

1. Lord Redesdalc's Opinion, that 
Debts, upon which the Time li- 
mited by the Statute of Limita- 
tions has run, are presumed to be 
paid. Page 288 

Assignment 1. Devise 8, g. 

• Power of Aitorney l. 

DECREE. 

See Vendor and Vendee 5. 

DECREE, nisu 

See Practice i3. 

DECREE, pro confesso, 

Stfc Practice 12, 13. 

DEEDS. 

See Bankrupt 4, Mortgage 1. 
Notice 2. 


CONTENTS. 

DEMURRER. 

See Pleading 1. 3, 4, 5, 6. 18. 

DEPOSIT OF DEEDS. 

See Bankrupt 4. Mortgage 1. 

DEVISE. 

1. Devise of the Profits would pass 

the Land. Page 74 

2. Analogy between a Devise in 
Scotland, and a Devise of Copy- 

I hold in England: the Will operates 
as a, Declaration of the Use of a 
previous Surrender in the latter 
Case, and of a previous Convey- 
ance, according to the proper feudal 

i P'orm, in the former. 133 

3. Devise in Fee to the Heir inope- 
rative. . 190 

4. Devise of my Estates at 5. 

which were devised to me by, 
“ or purchased from A'' the Fact 
proving otherwise, not an intended 
Restriction, but an erroneous De- 
scription. 191 

5. Construction of a Devise, as ap- 

plying to the Body of the Estate, 
or merely a Reversion, from the 
Combination of it with other 
Estates, the general InTptitude of 
the Limitations, &c. I92 

6. General Disposition by Will not 
restrained by a defective Specifi- 
cation. Chalmers v. St aril. 222 

7. General Disposition of all t!ie Tes- 
tator’s Estates real or personal to 
his Wife and two Children to be 
equally divided among them, sub- 
ject to Annuities, on Death to de- 
volve to his Children equsdly •, the 

Portipn 
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Portion of the Wife upon her 
Death to his Children equally, upon 
their Deaths, before her, their Por- 
tion to her during Life, with a Li- 
mitation over upon the Death 'of 
all, without Issue of the Children, 
whether an Estate for Life or abso- 
lute to the Wife, Quctre. Chalmers 
V. StnriL Pufre 222 

8. After a general Direction, that 
Debts, Funeral and testamentary 
Charges shall be paid, and a Be- 
quest of the personal Estaje sub- 
.ject to the Payment of those 
Charges, the Testator, in case his 
personal Estate should not be suf- 
ficient to discharge “ the same,*’ 
charged his Freehold Estates with 
Payment “ thereof,” and subject 
thereto,” gave all his Freehold 
and Copyhold Estates, which he 
had surrendered, or intended to sur- 
render, to the I'se of his Will. The 
Copyhold Estates charged. Noel 
V. Weston, 209 

o. Devise in Trust for Payment of 
Debts does not revive a Debt, upon 
which the '-tatute of Limitations 
had taken Effect 4)y the Expiration 
of the l^me before the Testiitor’s 
Death. Burke v. Jones. 2^5 

10. Devise in IVust for a Son of the 
Testator’s Nephew /L at the Age 
of twenty- four . if he hath no Son, 
to a Son of the Testator’s Great 
Nephew B. but, if neither have a 
Son, then to a Son of the Testator’s 
Great Niece’s Daughter, taking 


his Name: whoever should ‘take 
not to be put in Possession of any of 
the Testator’s Effects until twenty- 
four : nor the Execut(»rs to give up 
their '1 rUvSt till a proper Intail be 
made to the Male Heir by him.” 
An Executory Trust in Tail, for an 
only Son of //. e:i ventre at the 
Testator’s Death ; not void for Un- 
certainty, nor too remote. Black- 
hum V S‘abUs. Page 30; 

See Suhrknder 2. 

DISABILITY. 

See Alien j. 

DISMISSION. 

See Practice 21. 

DOMICIL. 

1. Real Property regulated by the 

Law of the Country where the 
Land lies : personal Property by 
that of the Domicil. 131 

2. Intestate domiciled in England, 

leaving real Estate in Sun/and, the 
Heir, being one of the next of Kin 
entitled to share according to the 
Law of England, not subject to 
the Condition of collating the real 
Estate according to the Law of 
Scotland 2^1 

3 . Intestate, domiciled in England, 
having real Estate in Setuhrnd, tbe 
real Estate charged with a heritable 
Bond, as the primary Fund, ac- 
cording to the Law of Scotland; 

^ 4 and 
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and not exonerated by the personal 
Estate according to the Law of 
England, Page 132 

See Election 5. 

DOVE-COTE. 

See Injunction 16. 

DOWER, 

See Construction 4, 

E. 

EFFECTS. 

See Notice 1, 2. 

ELECTION. 

1. Heir at Law of heritable Property 
in Scotland, being a Legatee of 
personal Property in England, put 
to Election. Brodie v. Barry, 

127 

2, Being a married Woman, the In- 

terest of her Husband by his ma- 
rital Right not affected. Brodie v. 
Barry, 127 

S. As to the Reason of the Distinction 
between Conditions implied and 
expressed, with reference to Elec- 
tion, as applied to Freehold and 
Copyhold Estate against the Heir, 
Quesre . 130 

4. Question, whether an Instrument 
of any given Nature or Form is to 
be read against an Heir for the 
Purpose of Election, as belonging 
to the Law of real Property } de- 


termined by the Statute, regulat- 
ing Devises of Land. Page 132 

5. Effect of that, where the Land i« 
in Scotland; and where the Domicil 
is in Scotland, the Estate in Eng- 
land and an English Will ^imper- 
fectly executed. As to the Sound- 
ness of the Principle, Queere, 132 

6. Election against a Scotch Heir, 

claiming under an English Will, 
not controlled by the Law of Death- 
bed. 134 

7. Heir put to Election between 
Estates devised to him and de- 
scended 3 the Devisor having been 
Tenant in Tail of some, and Te- 
nant for Life with the Reversion 
in Fee of others, Welby v. Welby. 

187 

8. Ground of Election against the 
Heir, not only an implied Con- 
dition, that he shall confirm the 
whole Will, but also tlie Inten- 
tion, that, in case the Condition 
shall not be complied with, to give 
the disappointed Devisees out of 
the Estates, over which the De- 
visor had. Power, a Benefit cor- 
respondent witk> that of which they 
are deprived by such on-com- 
pliance. Construction accordingly: 
viz. to the Heir absolutely, con- 
firming the Will j if not in Trtist 
for the disappointed Devisees as to 
so much of the Estate given to 
him, as shall be equal in Value 
to the Estates, intended for them. 

190 

9. Widow 
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g. Widow put to Election between 
Dower and Interests under a VVillj 
to be first ascertained. Chalmers v. 
StoriL Page 222 

EQUITABLE MORTGAGE. 

See Bankrupt 4 . 

ESCROW. 

Sec Vendor and Vendee l. 

EXCEPTIONS. 

See Answer 8. Injunction ii> 12. 

EXCHANGE (Bills of). 

See Bills of Exchange 1 . 

See Practice 15 , Vendor and 
Vendee 8. 

EXECUTORS. 

See Trust 5 , 6. 12. 

EXECUTORY TRUSTS. 

1 . No Distinction between Executory 
Trusts by Marriage Articles and 
Will, except tbe Inference from 
theOl^ect of the former, to pro- 
vide for the Issue, that the Father 
should not have the Power to de- 
feat it. Tlicrcfore Estate for Life 
with Remain<ier to the Heirs of 
the Body a strict Settlement in the 
cme Casej an Estate Tail in the 
other, unless clearly not meant in 
their technical Sense. 36g 

Accumulation 1 . Devise lo. 


F. 

FORECLOSURE {Bill of.) 
See Vendor and Vendee J. 

FRAUD. 

See Bankruit: 14. 


G. 

GENERAL ORDERS of COURT. 
See Orders of Court. 

H. 

HABEAS CORPUS, {Wrii of ) 
See Bankrupt l 6 , 17. 

HEIR. 

S^(? Devise 3 . Domicil 2. Elec- 
tion 1. 3 , 4 , 5 , 6 , 7 , 8. 

1. j. 

IMPERTINENCE. 

Ste Injunction 11 . 

INFANT. 

See Maintenance l, 3 . 

INFORMATION. 

See Chaeity 1 . 

INJUNCTION. 
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INJUNCTION. 

1 . Copyriglit in private Letters, re- 
maining in the Writer after Trans- 
mission, and protected by Injunc- 
tion against Publication. Lord 
and Lady Perceval v. Phippis. 

Page If) 

2. Injunction against publishing pri- 

vate Letters, alledged to have 
been obtained from an Agent, to 
whom they Averc sent in Confi- 
dence, dissolved upon the Answxr 
denying Confidence, and avowing 
the Defendant’s Object in pub- 
lishing them in a Newspaper, of 
which he was Proprietor, to be, 
not Profit, but the Vindication of 
his Character from the Imputa- 
tion of giving false Intelligence, 
publickly cast upon him by the 
Plaintiff. Lord and Lady Perceval 
V. Phipps. 19 

3. Whetlier the Publication of pri- 

vate Letters can be restrained upon 
Breach of Confidence, indepen- 
dent of Contract and Property, 
Quare, 28 

4 . Injunction against proceeding at 
Law is gone by the Master’s Re- 
port, that the Answer is suffi- 
cient; and is not sustained by 
Exceptions. Bishton v. Birch. 40 

5. The Order extending it to stay 
Trial, which in the Court of 
Chancery is a distinct Order, falls 
also, a Part of the original 
Injunction, without a Motion to 
tlissolve. Bishlon v. Birch, 40 


6. Injunction against Proceedings at 
Law, commenced before the Suit 
in Equity, stays Execution only: 
but extended to stay. Trial on 
Affidavit, that the Discovery ex- 
pected will assist the Plaintiff. P.41 

7. Motion on Answer to dissolve 

Injunction Nisi: Plaintiff shew- 
ing Excej)tions for Cause, must 
procure the Report in four Days : 
but the Time is extended 
Courtesy. 42 

8. Injunction, refused upon Merits 

in the Answer, not obtained of 
course upon amended Bill. Bliss 
v. Boscaiccji, 101 

9. Injunction falls by amending the 
Bill, unless expressly saved. 102 

10. No exclusive Right in a Sub- 
ject, not protected by Patent, pre- 
venting Sale by anotlier Person 
under the same Title, not assuming 
the Name and Character of the 
Plaintiff. Canham \ . J ones. 218 

11. After Order to dissolve Injunc- 

tion Nisi on the Answer, a Re- 
ference for Impertinence being 
obtained, the Impertinence ex- 
punged, and afterward^ Excep- 
tions disallowed. Injunction dis- 
solved on Motion in the first In- 
stance without an Order Nisi. 
Lacy V. Hornby. 29 1 

12. Ground of the Motion to dis- 

solve Injunction Nisi, that the 
Plaintiff may determine, whether 
to shew Cause on the Merits, or 
by Exceptions. 292 

13. 
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13. Jurisdiction by Injunction upon 
the Ground of Vexation by re- 
peated Actions of Covenant. P^ S02 

1*^. Breach of Injunction after No- 
tice of the Order without per- 
sonal Service of the Injunction 
or Order. Kimpton v. Eve, S4Q 

15. Injunction against Waste by Te- 
nant Kimptony. Eve, 349 

16. Waste by Destruction of a Dove- 

cote : not by removing Presses, 
i&c., unless fixed. Kimpton v. 
Eve, • 349 

IJ, Distinction between express Co- 
venant and implied Agreement, 
as to be inforced by Injunction : 
granted in the former Instance, 
not in the latter, against Tenant 
removing Articles contrary to the 
Custom of the Country. Kimp^ 
ton V. Eve, 349 

18. Exception to the Rule requiring 

personal Service of an Order of 
Injunction, where the Party was 
present when the Order was made, 
established by Lord Hardwicke: 
farther extended since to Notice by 
Information. ^ 350 

19 . Solicitor, falsely representing, 

that an Injunction was granted, 
liable to Damages, an Indict*^ 
ment, and to be struck off the 
Roll. 352 

Eee Interpleader 2. Practice 

\7-2l. 

INSANITY. 

See Practice 12. 

INTESTATE 

See Do.micil 2, 3. 


INTERPLEADER (BILL OF.) 

1 . Interpleader upon opposite Claims. 
Stevenson y, Anderson, Page 407 

2. Interpleader; all the Defendants 

but one residing out of the Juris-* 
diction, in Sc dland. The PlaintiflF, 
after a reasonable Time, having 
used due Diligence to bring them 
in, being decreed to give up the 
Subject to the only Defendant ap- 
pearing, protected afterwards 
against the others by Injunction, 
and order that Service on the At- 
torney should be good. Stevenson 
y. Anderson, 407 

3. Bill of Interpleader sustained 

upon Bills of Exchange, received 
by the Plaintiff, as Agent to pro- 
cure Payment for his Principal, in 
Scotland, to whom they vvere re- 
mitted against ah Order for Goods, 
procured in an Action of Frover by 
the Party, who so remitted them, 
and by Attachment in Scot /and, by 
a Creditor of him. Stevenson v. 
Anders^ti, 407 

4. As to the Propriety of the Affida- 

vit to an interpleading Bill, deny- 
ing the Knowledge of the Defen- 
dants : Qiusrc. 410 

5. Affidavit with interpleading Bill 

conclusive. 410 

6. Bill of Interpleader by a Factor, 
upon opposite Claims, as Prin- 
cipals, to the Benefit of a Policy 
of Insurance, retrieved by him, 
subject to his Expences, 

7 . Principle of Interpleailer, that the 
Defendant, who improperly raises 

the 
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the double Claim^ pays the Costs : 
but the Plaintiff, who is considered 
as undertaking to bring the De- 
fendants before the Court, must 
use reasonable Diligence to get in 
the Answer of one, out of the Ju- 
risdiction : if he will not come in, 
the other who appear.^, must have 
the Slake; and the Plaintiff will 
be protected : but wdiether he must 
notpay Costs, Ciuwn. Pafre 412 
B. No Instance of a Bill of Inter- 
pleader brought to a Hearing. 4 12 
9* Analogy betw’een Bills of Inter- 
pleader, and to restrain Waste. 412 
10. Equitable Claim against a legal 
Right of Action, a Ground of In- 
terpleader. 412 

JURISDICTION. 

1 . Jurisdiction of a Court of Equity 
for an Account of personal Estate 
and a Receiver, pending a Litiga- 
tion for Probate ; though an Ad- 
ministration pendente lilc might 
be obtained in the Ecclesiastical 
Court. Atkinson v. Henshatv, 65 
% Jurisdiction of a Court of Equity 
pending a disputed Administra- 
tion in the Ecclesiastical Court to 
protect the Property by a Receiver 
not ousted by the Power' of the 
Ecclesiastical Court to appoint an 
Administrator pendente lile. Ball 
V. Oliver, 9^ 

3. Distinction of legal and equitable 
Jurisdictions upon the same Sub- 
ject, with reference to the different 
Modes of Proof. 110 

See Bankrupt i6 


L. 

LANDLORD AND TENANT. 

1. Obligation of Tenant to preserve 
Boundaries ; and, having permit- 
ted them to be destroyed, so that 
the Landlord’s Land cannot be 
distinguished from his, and re- 
stored specifically, to substitute 
Land of equal Value. The Land, 
or its Value, ascertained by Com- 
mission. Attorney^General v, tuU 
lertpn. Page 2d3 

LEASEHOLDS. 

Limitation l, 2. 

LETTERS. 

See Vendor and Vendee 10. 

LIEN. 

Bankrupt 8, 9* Partition 1. 
Ship 4. Vendor and Vendee 
8 , 9 . 

LIMITATION. 

1. General Rule, that Leasehold 

Estate limited with Freehold vests 
absolutely on the Birth of the first 
Tenant in Tail, subject to the In- 
tention, declared or implied, that 
they shall go together, as long as 
the Rules of Law and Equity 
permit. 63 

2. Under a Limitation of Lease- 

hold Estate with Freehold, the 
vesting of the former in the first 
Tenant in Tail not prevented by a 
Power to sell, and invest the 
Money in real Estate to the same 
Uses. 64 

3. Heir” or Heir Male of the 

Body,” 
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Body/^ in the singular Number, 
. Words of Limitation, not of Pur- 
chase: unless Words of Limita- 
tion superadded, or the Context 
shews, that those V/ords are not 
used in their technical Sense ; as 
the Word Issue” or without 
** Impeachment of Waste a Li- 
mitation to Trustees to preserve 
Contingent Remainders : or a Di- 
rection so to frame the Limitation, 
that the first Taker shall not have 
the Power of barring the liitail. 

Pag( 371 

LUNACY. 

Sec Partnership 4, 5. 


M. 

MAINTENANCE. 

1. Distinction as to Maintenance 

between an Infant and a married 
Woman with a separate Income: 
the Fatlicr, of Ability, not exone- 
rated Iroiii Maintenance by the 
Infant’s Property: the Ifusband, 
maintaining his Wife, and receiv- 
ing her sejmrate jneome, not lia- 
ble to account for more than One 
Year, upon a presumed Agreement 
to subject that Fund to Mainte- 
nance. Brodir V. Barrj/. 36 

2. Under peculiar Circumstances, 
the insanity of the Wife, but no 
Commission issued, maintained in 
Scotland by the Husband, an only 
Child, an Infant entitled to the 
Capital in the Event of surviving 


his Mother, upon the Husband's 
Application for an Allowance In^ 
quiries were directed as to the just 
Maintenance, and the Husband's 
Ability, with due regard to her 
Comfort, &c. Brodie v. Bartj. 

Page 36 

MARRIAGE. 

Sec Trust 3. 

^ MORTGAGE. 

J . Equitable Mortgage by mere De- 
|30sit of Deeds without a Word 
passing. 83 

2. Deeds not taken from a subsequent 

Incumbrancer in favor of a prior 
one. 83 

3 . Exceptions to the general Rule, 

entitling a Mortgagee to Costs* 
Trccothick^ 181 

4. Mortgagee not entitled to an Ac- 
count of past Rents from the 
Mortgagor. Ex parte Wthon, 

252 

5. Mortgagee’s Rights to distrain 

after Notice. 252 

See Bankrupt 4. 


NT 

NOTICE. 

1. Distinction as to the Necessity 
of Notice to the Drawer of a dis- 
honoured Bill j depending on the 
Fact, whether the Acceptor has 
Effects ; or, whether it is a single 
Transaction, or if various Deal- 
ings, the Excess, for the Accom- 
" modation 
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modation of the Drawer or Ac- 
ceptor. In the latter Case Notice 
equally necessary without Effects. 
Ex parte Heath, Page 240 

2. Whether Securities, as Title 
Deeds, and short Bills, are not 
Effects for this Purpose, Quare. 
Ex parte Heath, 240 

o. 

ORDERS OF COURT. 

1. Respecting Particulars of Sale in 

the Master’s Offices. 4 17 

2. Respecting Notices of Motions 

to be heard before the Vice-Chan- 
cellor, 419 


P. 

PAPERS. 

Practice 21, 22. 

PARTITION. 

1. Commissioners under a Com- 
mission of Partition have no Lien 
on the Commission for their 
Charges. Young v. Sutton, 365 

PARTNERSHIP. 

1 , Partnership in the Opera House, 

dissolved by the Conduct of the j 
Parties, making it impossible to 
carry it bn upon the Terms stijm- 
lated. fVatersv, Tayior, 2(/9 

2. Decree accordingly for a Sale of . 
the whole Concern 5 restraining j 
the managing Partner from acting 5 
with liberty to either Party to lay 
Proposals before the Master for 


Management until the Sale. Wateri 
V. Taylor. Page 2 ^ 

3. Execution at Law under Judg- 

ment against a Partner formerly by 
seizing the joint Effects, and sell- 
ing the undivided Share : now by 
selling the actual Interest: how 
to he ascertained except in a Court 
of Equity, Queere, 301 

4. Dissolution of Partnership on 
the Lunacy of a Partner, if to be 
obtained, only by Decree : not by 
the Act of the Survivors : not de- 
ter/nined where they had carried 
on the Business with his Capital. 

303 

5. How far the Lunacy of a Partner 

is a Ground of Dissolution, de- 
pending on the Degree and proba- 
ble Duration of the Disorder, af- 
fecting ‘the Capacity to fulfil hk 
Contract, Queere. 303 

6 . No Relief upon a Bill by one 

Partner against another, not pray- 
ing a Dissolution. Furman >. 
Homfray. 32 0 

See Bankrupt 8, 9. 14. 32 . 

PART OWNERS. 

See Ship 3 . 

PATENT. 

Injunction lO. 

PAUPERS. 

See Bankrupt 6 . Practice 
PEER. 

See Practice 14 . 

PERPETUIIY. 
Accumulation 1. Trust 1. 

PETITION. 
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PETITION. 

See Charity i. 

PLEA. 

Srr PLiiADiNo;, 8, 9, 10, 11, 12, 
13, 14. 

PLEADING. 

1. On Argument of Demurrer the 

Allegations of the Bill taken as 
true. Page g5 

2. Plea of another Suit for the same 
Matter referred to the Master. 1 10 

3. Demurrer over- ruled ; as covering 
Relief, to wliich the Plaintiff was 
entitled j and not distinctly point- 
ing out, what Parts of the Bill 
were demurred to, and what an- 
swered : viz. demurring to all the 
Discovery except touching" the 
several Title Deeds, creating the 
Jntail, &c. ; and as to the Re- 

siduc of the said Bill not dc- 
miirred to” aiisw'ering. Robinson 
Thompson, il8 

4. Deuiurrer, not stating particu- 
larly tiie Farts demurred to, but 
generally, to the \\ hole Bill, with 
an Exception, of immaterial Facts, 
which were ansv^cred, after the 
usual Ordtr for Time, over-ruled. 
JVetherhead y. Blackburn, 121 

5. MeitJ Denial of Combination not 

a Compliance with tlie Terms of 
the Order for 'rime, not demurring 
alone. 123 

6. Demurrer not going to the whole 
Bill, must clearly express the par- 
ticular Parts demurred to. 124 


7 . Plea of Simony to a Bill for Tithes 
ordered to stand for an Answer 
with liberty to accept, as being 
multifarious. Wood v. Strickland. 

Page 150 

8. Leave to amend a Ple*'% not of 
course and the Amendments to 
be stated. Wood v. Strickland. 150 

9. Two inconsistent Facts cannot be 

joined in one Plea. 153 

10. Various Facts cannot be pleaded 

in one Pica, unless all conducive 
to a single l^oint of Defence; as 
several D^ds, tending to establish 
the single Point of Title : so in the 
Case of Papacy. 154 

11. On a Plea found false the Plain- 
tifl'is entitled to a Decree, and, if 
Discovery is necessiuy, to examine 
Defendant on Interrogatories. 

158 

12. Negative Plea of no Partner- 
ship. Drew V. Drew, 159 

13. Not necessary to answer to Cir- 
cumstances, tending to tlie Point 
upon which the Defendam relies, 
and tenders an issue by his Plea. 

Urtw V. DrtXK . 159 

14. Averment to Belief as to the 

’j'ransactions of others sufheient. 
Drew V. Drew, 159 

15. Elfect of the Maxim, Pendente 
Hie nihil innovetur" limited U> 

the Rigiits and Parties in that 
Suit; not absolutely annulling a 
Conveyance Pendente Hie, Met- 
calfe V. Pulvertojt, 200 

lO. Therefore a Plea in Bar to a 
Bill by a Purchaser from the De- 
fendant, 



442 


TABLE OF CONTENTS. 


feridaat, with actual Notice, over- 
T{^LtAMetcalfe\\Vulv€rtofl,Pagc 200 

17. The Bill, alledging the Suppres- 

aioii of a Codicil, an Assurance 
by the Testator, that he ,had di- 
rected his Executors and residuary 
Legatees to pay an Annuity, and 
their Promise to him accordingly, 
repeated after his Death and acted 
upon by actual Payment for se- 
reral Years, Plea, merely denying 
the Execution of any Codicil, and 
any such Direction, over-ruled. 
Chamberlain v. Agar. • 259 

18. Relief upon Fraud in not per- 

forming a Promise, relying on 
which the Testator forbore to be- 
queath. 262 

19. Plea of Alien Enemy allowed 

to a Bill for Relief : whether to a 
Bill for Discovery merely, as a 
Defence to an Action, Quocre, 
^Ibretcht v. Sussman. 323 

20. Mere Description in a Bill not 

^ sufficient as an Averment of a 

Fact^ but Amendment allowed. 
Albretcht v. Sussman. 323 

21. Plaintiff entitled to Discovery 

only,, praying Relief, general De- 
murrer lies. 328 

22. Plea of Matter of Record, with 

Averments of Matters la Paisy 
must be filed upon Oath. Wall v. 
Stubbs. 354 

23. Therefore Plea of the Stat. 32 

8. c. 9, against selling pre- 
tended Titles, with the necessary 
Averments, of want of Possession, 
Ac. iH>t bdng on Oath, ordered to 


be taken off the File ) though set 
down by the Plaintiff for Argu- 
ment: this Irregularity not ad- 
mitting of Waiver. Wall v. Stubbs. 

Page 354 

24. Plea of mere Matter of Record 
not filed on Oath ; being proved 
by the Production of the Record. 

357 

25. Bill or Answer (taken in Town) 

not to be filed without the Signa- 
ture of Counsel. . 358 

26. Plea to the principal Ground 

of Relief, as the Statute of 

«■ 

Frauds, with Averment of no 
Agreement in Writing, not going to 
collateral Circumstances, charged 
as Evidence of it, over-ruled. 
Evans Harris. 36l 

27. To a Bill charging Corruption 

of Arbitrators, Plea of the Award 
merely not sufficient. 3 64 

28. Negative Plea, as no Partnership 

not going to collateral Circum- 
stances, charged as Evidence of 
it, insufficient. 364 

29. Answer must be full. 364 

See Partnership 6. Practice 6. 

POWER 01 ATTCMINEY. 

1, Power of Attorney to a Creditor 
to receive a Debt, not accompany- 
ing any Assignment of it, nor. 
making Part of any Security given, 
but with Declarations, tii.it it was 
to enable tlje Creditor to apply the 
Money to his Debt, not an Appro- 
priation j and therefore failed by 

the 
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the Death of the Debtor. Lepard 
V Vernon. Page 51 

3. Power of Attorney to a Creditor 
to receive Money, though made 
irrevocable, not effectual against 
the g^eral Creditors after Death 
of the Debtor. 53 

POWERS. 

1. Powers of Sale and Exchange^ 
inserted in a Settlement under a 
Clause in Articles for all usual 
Powers. Peake v. Penlington, 

311 

2. Powers of selling, exchanging, 

and investing in new Purchases, 
usual. 311 

See Appointment 1, 2- Charity 
4. Limitation 2. Trust d. 

PRACTICE. 

1. By accepting the Answer the im- 

mediate Right to Costs under the 
Process of Contempt waived. Smith 
v. Blojidd, 100 

2. Inquiry at what Time a Title 

could be made, the Subject of 
farther Directions after the Re- 
port upon the Title ; and not to 
be combined with the Reference of 
Title. Gibson v. Clarke. 103 

3. The Practice at Law, which in 
its general Application confined 
to Ejectment, and the Action for 
mesne Profits, to stay Proceedings 
until Payment of the Costs of a 
former Action between the same 
Parties, which has been followed 
in Equity, even where the former 
Suit was in another Court of 

VOL. 11. 


Equity, for the same Matter, not 
applied to a former Suit at Law, 
an Ejectment by the Heir, and a 
Suit in the Spiritual Court by 
some of the next of Kin, dis- 
puting, as Paupers, a Will on the 
Ground of Incapacity j the Plain- 
tiff in Equity being another of 
the next of Kin. JVild v. Hob» 
son. Page 105 

4. In an Action on the Case Pro- 

ceedings stayed until Payment of 
the Costs of a former Action be- 
tween the same Parties, in an- 
other Court, upon the Ground of 
Vexation. 109 

5. Proceedings stayed until Pay- 
ment of Costs of a former Suit 
by the same Party in formd pan* 
peris only upon great Vexation. 

112 

6. After Answer Motion to amend 

the Bill by striking out the' Re- 
lief refused. Earl Cholmondeley 
V. Lord Clinton. 113 

7. Commission to examine Wit- 
nesses abroad granted to a De- 
fendant, who had cross-examined, 
but not examined in chief under 
n Commission sued out by the 
Plaintiff. Sheward v. Sheward. 

lie 

8. Receiver appointed after Answer 
of a Purchaser, upon the mutual 
Lien, for the Remainder of the 
Purchase-money, or the Deposit, 
a mixed Possession, his admitted 
Insolvency, and Intention to sell 
and convey. Hall v. Jenkinson. 

125 

G g 9 . Execution 
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g. Execution of a Sequestration upon 
mesne Process refused. Knight 
Yeung. Page 184 

10* Decree pro Cot^easo not opened 
without a strong Ground : there- 
fore not upon a general Affidavit 
of Derangement by the Party 
himself; Evidence more satisfac- 
tory, and extending to the whole 
Period, being required. Knight v. 
Young, 184 

11* Decree pro distinguished 

from a Decree Niau 1 86 

12. A Peer not to be the Receiver. 

Attorney •General v. Gee, 208 
13* Order to examine Witnesses in 
support of Articles, exhibited to 
discredit a Witness, on Notice 
and the Six Clerk’s Certificate, 
without Affidavit. Watmore v. 
Dickinson. 267 

14* No Reference for Insufficiency 
until Reference for Impertinence 
determined. 293 

15. Acceptor of a Bill considered as 
a Debtor, not a Surety. 309 

]6. Joint and several Answer in- 
cluding in the Title Persons, who 
declined joining in it, ordered to 
be received as the Answer of 
those, who swore it, without 
striking out the Names. Dune v. 
Read. 310 

17. After Answer not excepted to. 
Liberty to amend the Bill with- 
out Prejudice to t^e Injunction, 
staying Proceedings at Law, being 
the common Injunctipn, not upon 
the Merits, refused with Costs. 
Turner v. Bazeley. 330 


16. Appeal to the Lord Chancellor 
from a Part of the Decree, af- 
firmed on a Re-hearing at the 
Rolls : but the other Party having 
previously appealed from another 
Part of the Decree, the^ second 
Appeal brought up to the first. 
Blackburn v. Jepson, Page 359 

19. Defendant in Custody under an 

Attachment, and a Messenger or- 
dered, discharged on putting in 
his Answer : but on Exceptions 
allowed the Plaintiff, not having 
accepted the Costs resumes the 
Process where it stopped : if Costs 
were accepted he begins again. 
Hill V. Turner. 37% 

20. Costs on Motion against settled 
Practice. Hill v. Turner, 

372 

21 . Order to dismiss a Bill for want 

of Prosecution not gf course 
pending a Reference on Motion ; 
the Title alone being in question. 
Biscoe V. Brett, 377 

22. Order for Production of Papers 
in a Trial at Law limited to those 
referred to by the Answer of the 
particular Defendant ; and not 
extended to any\)ther Answer ex- 
cept upon a Trial, directed by the 
Court; when the Production is 
more general. Marsh v. Sibbald. 

375 

23. Papers referred to by an An- 
swer read as Part of it. 37^ 

24. Order for examining a Defend- 
ant by a Co-defendant on the Al- 
legation of no Interest in the 
Matter, to be examined to : that 

being 
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being the true Construction of 
the general Form, that he is not 
interested, or not in the Matters 
in question in the Cause ; and any 
Objection to his Evidence must 
be taken at the Hearing. Mur- 
ray V. Shadwcll. Page 401 

25. Ground of permitting Defendant 

to be examined for a Co-defend- 
ant, that the Plaintiff might unite 
distinct Claims with the View of 
depriving the Parties of each other’s 
Evidence. 405 

26. Ground of the Practice, requir- 

ing for the Examination of a De- 
fendant by a Co-defendant gene- 
ral Allegation of no Interest, or 
none in the Matters in question 
in the Cause, that though he may 
have no direct Interest in the Sub- 
ject of Examination, he may in 
the Result have an Interest in that 
Subject, the Effect perhaps of that 
Examination. 405 

27 . Order Nisi to stay Proceedings at 

Law obtained on Motion after the 
last Seal in the Vacation, the 
Brief not having been delivered 
to Counsel on the Seal Day, dis- 
charged* with Costs for Irregula- 
rity. Sharp V. Ashton. 412 

See Injunction 4, 5. Inter- 
rLEADER 2. Pleading 5. 

PRECEDENCY. 

Order of Precedency between the At- 
tomey*General and Solicitor-Ge- 
neral, and the King’s Serjeants. 

422 


PRIVATE LETTERS. 

See Injunction 1,2,3* 

PRIVILEGE, 

1. Privilege of a Witness from Ar- 
rest ; as a Person going to make 
an Affidavit before a Master. 

Ptfgr 374 

2. The Application to discharge must 

be to the Court of which the Pro- 
ceeding is a Contempt. 374 

3. Witness attending Arbitrators upon 
an Arbitration under an Order of 
Court protected from Arrest. 

395 

4. Protection from Arrest during 
Attendance through an Interval of 
Adjournment to another Period of 
the same Day at the same Place. 

395 

Sec Bankrupt 25. 

PUOMOTIONS. 

See Pages 1 76 and 421. 

PROTECTION. 

See P K I V 1 L 10 a e gen eral 1 y . 


li. 

RECEIVER. 

See .luRisDicTioN 1, 2. Prac- 
tice 8. 

REDEMPTION, EQUITY OF* 

See Vendor and Vendee 5. 

G g 2 RENEWAL* 
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RENEWAL, 

See Appointment i. 

TION 1, 

RENT. 

See Apportionment 1. 

RESIDUE. 
SeeTRVSTSfO. 

RESULTING TRUST, 

5(5f Appointment 2. Trust 4, ll, 

12 . 

REVOCATION. 

1. Devise of the equitable Fee, un- 
der a Contract to purchase, pro- 
voked by the Conveyance to a 
Trustee and his Heirs, to such 
Uses as the Devisor should appoint 
by Deed, with Two Witnesses, or 
Will j with Remainder to him for 
Life, to the Trustee for the Life of 
the Devisor, to bar Dower, and to 
the Devisor in Fee. Rawlins v. 
Burgls, 382 

2. Devise not revoked by merely tak- 
ing the legal Estate. 385 

3. Distinction between Intention and 
Alteration of Estate, as the Ground 
of Revocation of a Will, 3 86 

4. Revocation by Feoffment to such 
Uses as the Devisor shall appoint, 
with Remainder to himself in Fee. 

386 

5. Distinction, where Partition was 

the sole Object. 366 

6. Revocation by a Contract to sell a 

devised Estate. 367 


s. 

SCOTCH ATTACHMENT. 

See Bills of Exchange i. 

SCRIVENER. 

See Attorney 1, 2. Bankrupt2,3. 

SEQUESTRATION. 

See Practice 11. 

SERVICE. 

See Interpleader 2. 

SHIP. 

1. Liability to Repairs of a Ship upon 
the registered Title ^ though with- 
out actual Notice 3 as if registered 
under a general Direction to an 
Agent to take an effectual Security. 
Ex parte Machcll. Page 216 

2. Possession of some Owners the 

Possession of all. 217 

I 3. Part Owners of a Ship are Tenants 
I iu Common, not joint Tenants. 

Ex parte Young, 242 

4, No Lien therefore on the Share. 

of one, a Bankrupt, having been 
' also managing Owner, fpr Outfit, 
Freight, &c. duetto the others. Eae 
parte Young, 242 

SIMONY. 

See Pleading 7. 

SOLICITOR. 

See Attor NEY generally. I N JCNC* 
TION 17. 

SPECIALTY. 

WaiveeI. 
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STATUTES. 

Statute 39 & 40 Geo. 3. c. 98. See 
Accumulation 1, 2. 

21 Jac, 1 . c. 19. s. 1 1. See 

Bankrupt 5. 

of Limitations. See Debt 1. 

Devise 9 . 

SUPPLICAVIT. 

1. Order for Security under a Sup- 
plicavit on Articles exhibited by a 
Wife against her Husband, under 
Statute 21 Jac, 1. c. 8. lleyu'^ 
Case. Page 182 

SURRENDER. 

1. Distinction as to suj)plying the 

Want of Surrender in certain Cases 
to support a Devise of Copyhold 
Estate, and refusing to aid a de- 
fective Execution of a Devise of 
Freehold. l30 

2. Surrender not supplied for a Child 
under a Devise in general Terms, 
not mentioning Copyhold Estate, 
and not executed to pass the Free- 
hold. Sampson v. Sampson, 337 


T. 

TERM. 

See Account 1. 

TITHES. 

1. Decree for lathes in London at 
29 . Qd. in the Pound under the Sta- 


tutesy Hen, 8. c. 12 : the Occupiers 
not proving any certain customary 
Payment in lieu of Tithes 3 which 
Payment will exempt an individual 
House if usually made a sufficient 
Time to acquire the Character of 
customary : though within Time of 
Memory, and not general through a 
the Place or Parish. The Warden 
and Minor Canons of Si, Paulas r. 
Kettle, Poge 1 

2. Mere Non-payment of the Tithes 

under the Statute is not an Answer, 
as it would not be to the Claim of 
Tithe at Common Law. The War* 
den and Minor Canons of St, Paufs 
V. Kettle, \ 

3. An Issue refused under the Cir- 

cumstances: 1st, Mispleading; the 
Defendants not stating customary 
Payments by their Answer; but 
adopting ore tenus Payments, dis- 
closed by the Answer to their cross 
Bill, instead of moving for Leave 
to file a supplemental Answer ; 
2dly, the Improbability of esta- 
blishing those Payments after two 
unsuccessful Trials at Bar in an- 
other Cause. The Warden and 
Minor Canons tf St, Paulas v. 
Kettle, 1 

4. Composition for Tithes, received 

after the Death of the Incumbent 
by the Successor apportioned with 
reference to the respective Periods 
of Enjoyment. Aynsley v. Wwds^ 
worth. 331 

See Pleading 7. 

TRIAL 
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TRIAL AT LAW. 

See Peactici*. 21. 

TRUST. 

'1. Trust of a Term during the re- 
spective Minorities of the respective 
Tenants for Life or in Tail in Pos- 
session^ &c. to receive and lay out 
the Rents, &c. in Stock, to accu- 
mulate, for such Persons, as should 
upon the Expiration of such Mi- 
norities, or Death of the Minors 
be ^Tenants in Possession, or en- 
titled to the Rents, and of the Age 
of twenty-one, too remote 5 and, 
being void in its Creation, is in- 
capable of Modification, so as to 
establish it in the Extent, to which 
it might have been originally car- 
ried. Lord Southampton v. Mar- 
([uis of Hertford, Page 54 

2. Trust of Rents of Leasehold Es- 

tate, to accumulate and be laid 
out in Freehold Estates, to be set- 
tled, ceased at ihe Age of twenty- 
one of the first Tenant in Tail. 
Phipps V. Kelynge. 57 

3. Marriage held to have been with 

Consent, of a Trustee under a Will, 
though expressed, not absolutely 
but in general Terms ; that lie 
Would not stand in the Way of any 
Arrangement by the Co-Trustees, 
&c.; and advising a Settlement; 
having previously encouraged the 
Proposal; and, though Fraud was 
not imputed, having a Prospect 
of Benefit from the Forfeiture. 
1/ Aguilar v. Drinkaater, 225 


4. Money produced by the Sale of 
real Estate, be(ineathed for cha- 
ritable Purposes a resulting Trust 

Heir. Gibbs v, Ramsey, 
Page 294 

5. Executors, having equal Legacies 

for their Care and Trouble, Trus- 
tees of the Residue for the next of 
Kin, Gibbs v. Rurnsey, 294 

6. Residuary Bequest to Trustees 

and Executors, described both by 
their Character and Names, to be 
disposed^ of to such Person and 
Persons, and in such Manner and 
Form, and in such Sum and Sums 
of Money, as they in their Discre- 
tion shall think proper and expe- 
dient, an absolute Interest to them 
beneliciall}' ; or an absolute Power 
of Appointiiient : excluding the 
next of Kin, and the Heir as to 
the Produce of real Estate. Gibbs 
V. Rurnsey, 294 

7. If a Trust is imposed, the Trustee 

cannot take beneficially ; though 
the Trust may be too indefinite for 
Execution. 297 

8. Distinction between express Trust 

for an indefinite» Purpose, and 
where from the indefinite Nature 
of the Purpose tlie Court con- 
cludes, that a proper Trust could 
not be intended ; though the Words 
import Trust. The Principle of the 
latter Case not applied to express 
Trust. 298 

9- Codicil, requiring and entreat- 
ing the Executor, who was also 
residuary Legatee, by Will or Deed 
to settle and secure £500, to be 
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paid at his Decease : the Testator 
declaring, that he had omitted to 
express it in his Will, not doubt- 
ing, that the Executor will readily 
comply with the Request^ a Trust, 
by Way of Legacy out of the Assets: 
not a Condition imposed, inde- 
pendent of them. Taylor v. George, 
Page 378 

10 . Appointment of a Sum of Money 

by Will j the Appointee to pay an 
Annuity, and give Bond for the 
Payment. The Appointment laps- 
ing by the Death of the Appointee 
in the Life of the Testator, the An- 
nuity a Trust by Way of Legacy, 
not a Condition. 381 

11 . Resulting Trust by a joint Ad- 

vance upon a Purchase in the Name 
of one. Wray v. Steele, 388 

12 . General Devise and Bequest to 
Executors, having equal Legacies 
of Stock forMourning, their Heirs, 
Executors, &c. on the especial 
Trust to devote all, both real and 
personal, to Debts, Legacies, and 
Annuities, a resulting Trust of the 
Residue. Souihouse v. Bate, 3g6 

See Charitj^ 4. iJevise 9. 


V, 

VENDOR AND VENDEE. 

1 , Purchaser not compelled to take 
a doubtful Title j depending on 


the Question^ whether a Deed, 
not delivered, out merely retained 
by the Vendor, until Payment of 
the Money, could be considered as 
an Escrow: in that Case, as be- 
tween a Judgment Creditor and the 
Assignees under the Bankruptcy of 
the Vendor, whether Payment to 
the Assignees would be a Perform- 
ance of the Condition, making the 
Deed absolute from the Beginning, 
and any Conveyance from the As- 
signees inoperative : if not an 
Escrow, but absolute from the 
Commencement, whether with re- 
ference to the Statute 21 James 1 . 
c. 19 . s. 9 , the Judgment would be 
operative as against the Lien of 
the Assignees for the Price j and, 
if not, what would prevent its at- 
taching on the Estate. Sloper v. 
Fisk, Page 145 

2 . The Rule against compelling a 

Purchaser to take a doubtful TitlCi 
at least, as old as Sir Joseph JtkyU's 
Time. 149 

3 . Purchaser lite from the 

Defendant in a real Action bound 
by the Judgment. 205 

4 . So upon a Writ of Mesne under the 

Stat. Westminster 2, 205 

5 . Assignee of the Equity of Re- 

demption pending a Suit for Re- 
demption bound by the Decree. 

207 

0. Purchaser of an Estate^ chaiged 
with Debts, pending a Suif by. 
Creditors, bound by Depree. 

207 

T.Judg- 
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7. Judgment confined after a Bill of 

Foreclosure inef^tual against the 
Plaintiff. Page 207 

8. Vendor s Lien on the Estate for 
the Purchase Money not dis- 
charged by taking Bills of Ex- 
change j which are to be consi- 
dered^ not as a Security, but as a 
Mode of Payment. Mills v. Grant 

306 

ft. As to the Effect of a Security of 

* a third Person upon the Vendors 
Lien on the Estate for the Purchase 
Money, Quare. 30g 

10. Contract for Land by Letters 
sufficient within the Statute of 
Frauds : not specifically executed, 
unless upon a fair Interpretation 
importing a concluded Agreement 5 
and not doubtful, whether only 
Treaty. Stratford v. Bosuiorth, 

341 

11* Words construed so as to have 
some Meaning, rather than re- 
jected: therefore Vendor propos- 
ing a Price, clear of all Expences, 
construed, that the Purchaser 
should bear the Expence of mak- 
ing out the Title j the Law im- 
posing on him the Expence of the 
Conveyance. Stratford v. Bosworth, 

341 

12t Purchaser before Conveyance the 
Owner in Equity for almost every 
Purpose, as to Profit and Loss ^ but 

' before Payment may be restrained 
from cutting Timber. As between 


his Representatives, it is real 
Estate. Page 367 

See Practice 8. 

VISITOR. 

See Charity 1. 


w. 

WAIVER. 

1. Specialty Security not waived by 
a Promissory Note taken for the 
Balance of Account. Curtis v. 
Rush. 416 

WASTE. 

See Injunction 15 , 16. 

WIDOW. 

See Election, 9. 

WILL. 

1. Will, if extrinsic Evidence could 
be admitted, not to be construed by 
Matters posterior to its Execution. 

W9 

2. General Rules of Construction of 

a Will. 271 

3. Construction of a residuary Clause, 
after a Bequest to the Testatrix's 
younger Children, “ but in case I 
“ shall have but one Child living 

at the Time of my Decease,” or 
all but one die under twenty-one 
and unmarried, to another Family: 
not a Condition : established there- 
fore 



TABLE OF CONTENTS. 


451 


fore in the Event of the Testatrix’s 
Death, having never had a Child. 
Murray v. Jones, 313 

4 . Will construed without regard to 
the Instructions. 313 


end of the second volume. 


See Construction 4, and Devise 
generally. 

WITNESS. 

See Privilege i, 2, 3 , 4. 







